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ORDER DENYING A PETITION FOR OBJECTION TO PERMIT
I.

INTRODUCTION

The U.S. Environmental Protection Agency (EPA) received a petition dated April 11 , 2016 (the
Petition) from Sierra Club (the Petitioner), pursuant to section 505(b)(2) of the Clean Air Act
(CAA or Act), 42 U.S.C. § 766ld(b)(2). The Petition requests that the EPA object to the
operating permit no. 1500101002 (2016 Permit) issued by the Utah D~partment of
Environmental Quality, Division of Air Quality (UDAQ) to PacifiCorp Energy for the Hunter
Power Plant (PacifiCorp-Hunter or the facility) in Castle Dale, Emery County, Utah. The
operating permit was proposed pursuant to title V of the CAA, CAA §§ 50 1- 507, 42 U.S.C.
§§ 7661 - 7661f, and Utah Adm in. Code R307-415. See also 40 C.F.R. part 70 (title V
implementing regulations). This type of operating permit is also referred to as a title V permit or
part 70 permit.
Based on a review of the Petition and other relevant materials, including the 2016 Permit, the
permit record , and relevant statutory and regulatory authorities, and as explained further below,
the EPA denies the Petition requesting that the EPA object to the 2016 Permit.
II.

ST ATUTORY AND REGULATORY FRAMEWORK
A.

Title V Permits

Section 502(d)(l) of the CAA, 42 U.S.C. § 766la(d)(l), requires each state to develop and submit
to the EPA an operating permit program to meet the requirements of title V of the CAA and the
EPA' s impl ementing regulations at 40 C.F.R. part 70. The state of Utah submitted a title V
program governing the issuance of operating permits on April 14, 1994. The EPA granted full
approval of Utah's title V operating permit program in 1995. 60 Fed. Reg. 30192 (June 8, 1995).

This program, wh ich became effective on July 10, 1995, is currently codified in Utah Admin.
Code R307-415. '
All major stationary sources of air pollution and certain other sources are required to apply for
title V operating permits that include emission limitations and other conditions as necessary to
assure compliance with applicable requirements of the CAA, including the requirements of the
applicable implementation plan. CAA§§ 502(a), 504(a), 42 U.S.C. §§ 7661a(a), 7661c(a). The
title V operating permit program generally does not impose new substantive air quality control
requirements, but does require permits to contain adequate monitoring, recordkeeping, reporting,
and other requirements to assure sources' compliance with applicable requirements. 57 Fed. Reg.
32250, 32251 (July 2 1, 1992); see CAA§ 504(c), 42 U.S.C. § 766 1c(c). One purpose of the title
V program is to "enable the source, States, the EPA, and the public to understand better the
requirements to wh ich the source is subject, and whether the source is meeting those
requirements." 57 Fed. Reg. at 32251 . Thus, the title V operating permit program is a vehicle for
compiling the air quality contro l requirements as they apply to the faci lity's emission units and
for providing adequate monitoring, recordkeeping, and reporting to assure compliance with such
requirements.

B.

Review of Issues in a Petition

State and local permitting authorities issue title V permits pursuant to their EPA-approved title V
programs. Under CAA§ 505(a), 42 U.S.C. § 766ld(a), and the relevant implementing
regulations found at 40 C.F.R. § 70.8(a), states are required to submit each proposed title V
operating permit to the EPA for review. Upon receipt ofa proposed permit, the EPA has 45 days
to object to final issuance of the proposed permit if the EPA determines that the proposed permit
is not in compliance with applicable requirements under the Act. CAA§ 505(b)(l), 42 U.S .C.
§ 7661d(b)(I); see also 40 C.F.R. § 70.8(c). lfthe EPA does not object to a permit on its own
initiative, any person may petition the Admini strator, within 60 days of the expiration of the
EPA ' s 45-day review period, to object to the permit. CAA§ 505(b)(2), 42 U.S.C. § 766ld(b)(2);
40 C.F.R. § 70.8(d).
The petition shall be based only on objections to the permit that were raised with reasonable
specificity during the public comment period provided by the permitting authority (unless the
petitioner demonstrates in the petition to the Administrator that it was impracticable to raise such
objections within such period or unless the grounds for such objection arose after such period).
CAA§ 505(b)(2), 42 U.S.C. § 766 ld(b)(2); 40 C.F.R. § 70.8(d)). In response to such a petition,
the Act requires the Administrator to issue an objection if a petitioner demonstrates that a permit
is not in compliance with the requirements of the Act. CAA§ 505(b)(2), 42 U.S.C.
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The Utah operating permit program regulations that were approved by the EPA were original ly codified in Utah
Admin. Code R307-l 5. These regulations were subsequently re-numbered to R307-4 I5. The Petition refers to the
re levant provisions of the Utah Administrative Code as the Utah Air Conservation Regulations or Utah Air
Conservation Rules (UACR). Both the Utah Administrative Code and UACR section numbers and content are
identical.
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§ 766 ld(b)(2); 40 C.F.R. § 70.8(c)(l). 2 Under section 505(b)(2) of the Act, the burden is on the
petitioner to make the required demonstration to the EP A. 3
The petitioner's demonstration burden is a critical component of CAA§ 505(b)(2). As courts
have recognized, CAA§ 505(b)(2) contains both a "discretionary component," to determine
whether a petition demonstrates to the Admini strator that a permit is not in compliance with the
requirements of the Act, and a nondiscretionary duty to object where such a demonstration is
made. Sierra Club v. Johnson, 541 F.3 d at 1265- 66 ("[I]t is undeniable [that CAA§ 505(b)(2)]
also contains a discretionary component: it requires the Administrator to make a judgment of
whether a petition demonstrates a permit does not comply with clean air requirements. ");
NYPIRG, 32 1 F.3d at 333. Courts have also made clear that the Administrator is only obligated
to grant a petition to object under CAA§ 505(b)(2) if the Administrator determines that the
petitioner has demonstrated that the permit is not in compliance with requirements of the Act.
Citizens Against Ruining the Environment, 535 F.3d at 677 (stating that § 505(b)(2) "clearly
obligates the Administrator to (1) determine whether the petition demonstrates noncompliance
and (2) object [f such a demonstration is made" (emphasis added)).4 When courts have reviewed
the EPA's interpretation of the ambiguous term "demonstrates" and its determination as to
whether the demonstration has been made, they have applied a deferential standard of review.
See, e.g., MacClarence, 596 F.3d at 11 30-3 1.5 Certain aspects of the petitioner' s demonstration
burden are discussed below; however, a more detailed discussion can be found in In the Matter
of Consolidated Environmental Management, Inc., Nucor Steel Louisiana, Order on Petition
Nos. VI-20 11-06 and VI-2012-07 at 4-7 (June 19, 2013) (Nucor II Order) .
The EPA has looked at a number of criteria in determining whether a petitioner has demonstrated
noncompliance with the Act. See generally Nucor II Order at 7. For example, one such criterion
is whether the petitioner has addressed the state or local permitting authority's decision and
reasoning. The EPA expects the petitioner to address the permitting authority's fina l decision,
and the permitting authority 's final reasoning (including the state's response to comments),
where these documents were available during the timeframe for fi ling the petition. See
MacClarence, 596 F.3d at 11 32- 33. 6 Another factor the EPA has exam ined is whether a
2

See also New York Public Interest Research Group, Inc. v. Whitman , 32 1 F.3d 3 16, 333 n.11 (2d Cir. 2003)
(N YP IRG).
3
WildEarth Guardians v. EPA, 728 F.3d 1075, 1081 - 82 ( 10th Cir. 2013); MacClarence v. EPA, 596 F.3d 11 23,
I 130- 33 (9th C ir. 20 IO); Sierra Club v. EPA , 557 F.3d 40 I , 405-07 (6th C ir. 2009); Sierra Club v. Johnson, 54 1
F.3d 1257, 1266--67 ( I I th C ir. 2008); Citizens Against Ruining the Environment v. EPA, 535 F.3d 670, 677- 78 (7th
C ir. 2008); c.f NYPIRG, 32 1 F.3d at 333 n. 11 .
4
See also Sierra Club v. Johnson, 54 1 F.3d at 1265 ("Congress's use of the word 'shall ' ... plainly mandates an
objection whenever a petiti oner demonstrates noncompliance." (emphasis added)).
5
See also Sierra Club v. Johnson, 54 1 F.3d at 1265--66; Citizens Against Ruining the Environment, 535 F.3d at 678.
6
See also, e.g., In the Maller of Noranda Alumina, llC, Order on Petition No. VI-20 I 1-04 at 20- 2 1 ( December 14,
201 2) (denying a title V petition issue where petitioners did not respond to the state's explanation in response to
comm ents or expla in why the state erred or the permit was deficient); In the Maller of Kentucky Syngas, LLC, Order
on Petition No. IV-20 I 0-9 at 4 1 (June 22, 2012) (denying a title V petition issue where petitioners did not
acknowledge or reply to the state's response to comments or provide a particul arized rationale for why the state
erred or the permit was deficient); In the Maller of Georgia Power Company, Order on Petitions, at 9- 13 (January 8,
2007) (Georgia Power Plants Order) (denying a titl e V petit ion issue where petitioners did not address a potentia l
defense that the state had po inted out in the response to comme nts).
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petitioner has provided the relevant analyses and citations to support its claims. If a petitioner
does not, the EPA is left to work out the basis for petitioner's objection, contrary to Congress ' s
express allocation of the burden of demonstration to the petitioner in CAA§ 505(b)(2). See
MacClarence, 596 F.3d at 1131 ("[T]he Adm inistrator's requirement that [a title V petitioner]
support his allegations with legal reasoning, evidence, and references is reasonable and
persuasive."). 7 Relatedly, the EPA has pointed out in numerous orders that, in particular cases,
general assertions or allegations did not meet the demonstration standard. See, e.g., In the Matter
of Luminant Generation Co. , Sandow 5 Generating Plant, Order on Petition Number VI-20 11-05
at 9 (January 15, 2013). 8 Also, the fai lure to address a key element of a particular issue presents
further grounds for the EPA to determine that a petitioner has not demonstrated a flaw in the
permit. See, e.g., In the Malter of EME Homer City Generation LP and First Energy Generation
Corp, Order on Petition Nos. 111-20 12-06, III-2012-07, and III-2013-02 at 48 (July 30, 20 14). 9
The information that the EPA considers in making a determination whether to grant or deny a
petition submitted under 40 C.F.R. § 70.8(d) on a proposed permit generally includes, but is not
limited to, the administrative record for the proposed permit and the petition, including
attachments to the petition. The administrative record for a particular proposed permit includes
the draft and proposed permits; any permit applications that relate to the draft or proposed
permits; the statement of basis for the draft and proposed permits; the permitting authority' s
written responses to comments, including responses to all significant comments raised during the
public participation process on the draft permit; relevant supporting material s made available to
the public according to 40 C.F.R. § 70.7(h)(2); and all other materials avai lable to the permitting
authority that are relevant to the permitting decision and that the permitting authority made
avai lable to the public according to § 70. 7(h)(2). If a final permit and a statement of basis for the
final permit are avai lable during the agency's review of a petition on a proposed permit, those
documents may also be considered as part of making a determination whether to grant or deny
the petition.
C.

New Source Review

The major New Source Review (NSR) program is comprised of two core types of
preconstruction permit requirements for major stationary sources. Part C of title I of the CAA
establishes the Prevention of Sign ificant Deterioration (PSD) program, which applies to major
new sources and major modifications of existing major sources for pollutants for which an area
is designated as attainment or unclassifiable for the national ambient air quality standards
(NAAQS) and other pollutants regulated under the CAA. CAA§§ 160- 169, 42 U.S.C. §§ 74707479. Part D of title I of the Act establishes the major nonattainment NSR program, which
1

See also In the Maller of Murphy Oil USA, Inc., Order on Petition No. Vl-20 I 1-02 at I 2 (September 2 I, 20 I I)
(denying a title V petition claim where petitioners did not c ite any specific app li cable requirement that lacked
required monitoring); In the Matter of Portland Generating Station, Order on Petition, at 7 (June 20, 2007)
(Portland Generating Station Order).
See also Portland Generating Station Order at 7 (" [C]onclusory statements alone are insuffi cient to establish the
applicabi lity of [an applicable requirement)."); In the Maller of BP Exploration (A laska) Inc., Gathering Center # I,
Order on Petition Number VII-2004-02 at 8 (April 20, 2007); Georgia Power Plants Order at 9- 13; In the Maller of
Chevron Products Co., Richmond, Calif Facility, Order on Petition No. IX-2004- 10 at 12, 24 (March 15, 2005).
9
See also In the Maller of Hu Honua Bioenergy, Order on Petition No. IX-20 I 1-1 at 19- 20 (February 7, 20 14);
Georgia Power Plants Order at I0.
8
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applies to those NAAQS poll utants for which an area is designated as nonattainment. CAA §§
171- 193, 42 U.S.C. §§ 7501 - 7515.
The PSD program requires a major stationary source to obtain a PSD permit before beginning
construction of a new facility or undertaking certain modifications. CAA § l 65(a)(l ), 42 U.S.C.
§ 7475(a)(l); CAA§ 169(2)(C), 42 U.S.C. § 7479(2)(C). Once a source is subject to the PSD
permitting program, permitting authorities must address several requirements in issuing a permit,
including: (1) an evaluation of the impact of the proposed new or modified major stationary
source on ambient air quality in the area, and (2) the application of the Best Available Control
Technology (BACT) for each pollutant subject to regulation under the Act. CAA §§ l 65(a)(3),
(4), 42 U.S.C. §§ 7475(a)(3), (4); 40 C.F.R. § 52.2 l(j), (k).
The EPA has two largely identical sets of regulations implementing the PSD program. One set,
found at 40 C.F.R. § 51.166, contains the requirements that state PSD programs must meet to be
approved as part of a state implementation plan (SIP). The other set of regulations, found at 40
C.F.R. § 52.21 , contains the EPA' s federal PSD program, which applies in areas without a SIPapproved PSD program. The EPA has approved Utah ' s PSD program as part of its SIP. See 47
Fed. Reg. 6472 (February 12, 1982) (initial approval of Utah PSD program) ; 40 C.F.R.
§ 52.2320(c) (listing EPA-approved PSD provisions contained in Utah Admin. Code R307).
Utah ' s PSD prov isions are currently contained in Utah Admin. Code R307-101-1 , R307-101-2,
R307-l 10-09, R307-401 , and R307-405 , as approved by the EPA into Utah' s SIP. 10
CAA § 110(a)(2)(c), 42 U.S.C. § 7410 (a)(2)(c), requires that every SIP include a program to
regulate the construction and modification of stationary sources, including a permit program as
required by parts C and D of title I of the Act, to ensure attainment and maintenance of the
NAAQS . While parts C and D address the major NSR program for major sources, section
110(a)(2)(c) addresses the permitting program for new and modified minor sources, and minor
modifications to major sources. The EPA commonly refers to the latter program as the "minor
NSR" program. States must develop minor NSR programs to attain and maintain the NAAQS.
The federal requirements for state minor NSR programs are outlined in 40 C.F. R § 51 .160
through 51.164. These federal requirements for minor NSR programs are less prescribed than
those for major sources, and, as a result, there is a larger variation of requirements in the minor
NSR programs. Utah's EPA-approved minor NSR SIP rules are codified at Utah Admin. Code
R307-101-1 , R307-101-2, R307-110-3 , and R307-401. 11
In Utah, both major and minor NSR permits issued by UDAQ are termed Approval Orders. An
application to obtain an Approval Order is referred to as a Notice of Intent.

10

Many of Utah's PSD and minor NSR regulations were initially codified in different numbered sections of the
Utah Administrati ve Code, which were subsequently re-numbered.
11
See supra note I0.
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III.

BACKGROUND
A.

The PacifiCorp-Hunter Facility

PacifiCorp Energy is the maj ority owner and sole operator of the Hunter Power Plant, located in
Castle Dale, Emery County, Utah . The Pacifi Corp-Hunter plant is comprised of three coal-fired
electric uti lity steam generating units (designated as Units 1, 2 and 3), with a total gross capacity
of 1,455 megawatts (MW). Units 1 and 2 are rated at 480 MW and feature dry bottom,
tangentially-fired boilers. Unit 3 is rated at 495 MW and features a dry bottom, wall-fi red boiler.
All three units are currently equipped with low nitrous oxide (NOx) burners/overfire air (for
NOx control), a wet flue gas desulfurization system (or scrubber) with no bypass (for sulfur
dioxide, or SO2 control), and a baghouse (for particulate matter, or PM control). The fac ility is a
maj or stationary source of ai r pollution.

B.

Permitting History

UDAQ initiall y issued a title V permit to the PacifiCorp-Hunter facility in 1998. Following
various permit actions, including several permit amendments and modificatio ns and a renewal
permit action in 2005 that was not completed, UDAQ released a draft renewal title V permit on
September 15, 201 5. After a public comment period that closed on November 13, 2015 , UDAQ
submitted a proposed title V permit, including a memorandum containing UDAQ 's Response to
Public Comments (RTC), to the EPA on January 11 , 20 16. The EPA ' s 45-day review period
concluded on February 25, 201 6. The EPA did not obj ect to the proposed permit. UDAQ issued
a final title V permit to PacifiCorp-Hunter on March 3, 20 16.

C.

Timeliness of Petition

Pursuant to the CAA, if the EPA does not obj ect to a proposed permit during its 45-day review
period, any person may petition the Adm inistrator within 60 days after the expiration of the 45day review period to obj ect. 42 U.S.C § 766 1d(b)(2). The EPA' s 45-day review period expired
on February 25, 201 6. Thus, any petition seeking the EPA' s objection to the 201 6 Permit was
due on or before April 25, 201 6. The Petition was dated and received on April 11 , 201 6, and,
therefore, the EPA find s that the Petitioner timely filed the Petition.

IV.

DETERMINATIONS ON CLAIMS RAISED BY THE PETITIONER
Claim A: The Petitioner's Claim that "The Administrator Must Object to the
Hunter Permit Because It Fails to Include PSD Requirements For Major
Modifications Constructed at Hunter in the Late 1990s."

Petitioner's Claim: The Petitioner claims that the Pacifi Corp-Hunter title V permit is deficient
because it does not include PSD permitting program requirements- specifically, BACT as well
as terms and conditions necessary to adequately protect NAAQS and PSD increments- that the
Petitioner asserts are " applicable requirements." Petition at 9, 16. The Petitioner also asserts that
the 201 6 Permit is deficient because it lacks a compliance schedule to ensure that PacifiCorpHunter is brought into compliance with the PSD requirements the Petitioner claims are
6

applicable. Id. at 9. The Petitioner claims that these PSD requirements are applicable because
they were triggered by modifications to the faci lity between 1997 and 1999 invo lving boiler
projects and turbine upgrades at all three PacifiCorp-Hunter units, which the Petitioner contends
shou ld have been considered "major modifications." Id. at 9, 16.
The Petitioner also claims that in applying for an Approval Order authorizing the 1997- 1999
boiler and turbine modifications, PacifiCorp-Hunter requested and accepted emission limits
restricting its potential to emit to the PSD baseline emission inventory, in order to avoid
triggering PSD requirements. Id. at 10. 12
The Petitioner asserts that at the time the projects at issue were undertaken, the Utah SIP
regulations for determining whether a project constitutes a major modification were based on the
same applicabi lity test as in the EPA's 1980 federal PSD regulations. Id. (citing 45 Fed. Reg. at
52676-748 (August 7, 1980)). 13 The Petitioner claims that these rules required a comparison of
pre-project actual emissions to post-project potential emissions. Id. (citing definitions of " major
modification," " net emissions increase," and "actual emissions" contained in Utah Air
Conservation Regulation R307-1-1 (1995)). 14
The Petitioner asserts that, instead of determining applicability by comparing pre-project actual
emissions to post-project potential emissions, UDAQ compared the PSD Baseline Inventory
(which the Petitioner claims was similar to "allowable" emissions, rather than actual emissions)
to post-project potential emissions. Id. at 10- 11. 15 The Petitioner asserts the "PSD Baseline
Inventory" values relied upon were much higher than the faci lity's actual emissions during the
pre-project baseline period. Id. at 10- 12. The Petitioner presents a summary of the Petitioner' s
own calculations (based on U.S. Energy Information Administration data and the EPA' s AP-42
emission factors) estimating the actual baseline emission values that the Petitioner claims should
have been used instead of the "PSD Baseline Inventory." See id. at 11- 13. Based on these
estimated actual em ission values, the Petitioner claims that the modifications should have been
projected to result in a significant emission increase of SO2, NOx, PM, and other pollutants at
each PacifiCorp-Hunter unit. Id. at 12. Moreover, the Petitioner claims that there were no
creditable, contemporaneous decreases at the units, and accordingly that the 1997- 1999 projects
should 'have been projected to result in a significant net emissions increase of SO2, NOx, PM,
and other pollutants. Id. at 14.

12

The Petitioner asserts that these emission limits became ineffectual due to the relaxation of those limits in a 1998
title V permi tting action, which incorporated exemptions from these limits during startup, shutdown, and
malfunction periods. Id. at 15.
13
The Petitioner claims that although the EPA revised its PSD applicability rules in 1992, the EPA did not approve
those changes into the Utah SIP until 2004. Petition at I I (citing 69 Fed. Reg. 51368, 5 1368- 70 (A ugust I9, 2004);
40 C.F.R. § 52.2320(c)(58)(i)(A)).
14
The Petitioner also claims that a limited exception within the PSD rules for projects that can be classified as
routine maintenance, repair, and replacement, was not applicable. Id. at 11 .
15
The Petitioner claims that EPA recently recognized that UDAQ had been applying the same type of fau lty PSD
applicabil ity analyses in other permitting actions. Id. at 14. Specifically, the Petitioner claims that in a permit action
for the Deseret Power Electric Cooperative's Bonanza Plant, the EPA highlighted that UDAQ 's evaluation ofa
project "failed to use actual pre-project emissions as the baseline for determining the amount of increase." Id. at 1415 (citations omitted).
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EPA 's Response: For the following reasons, the EPA denies the Petitioner' s request for an
objection on this claim.
In respond ing to the Petitioner's comments on the draft permit, UDAQ did not consider the
Petitioner's comments re levant to the title V permit for PacifiCorp-Hunter. UDAQ stated that
" [a]ny concerns regarding previous permits should have been raised during public comments at
the time those perm itting actions took place .. . [A] Title V operating permit does not impose
any new requirements but simply brings together all existing requirements from pervious [sic]
permitting actions to aid enforcement . ... The first 100 pages of Sierra C lub's letter pertain to
the underlying requirements that are now simply incorporated into the Title V operating permit."
RTC at 2- 3.
This response by UDAQ raises the fundamental issue of whether decisions made during previous
preconstruction permitting, like the 1997 Approval Order, should be reconsidered when issuing
or renewing a title V operating permit. The Petitioner's C laim A asks the EPA to obj ect to the
title V permit for PacifiCorp-Hunter because the title V pem1it does not include PSD
requirements that the Petitioner claims are applicable due to modifications that were approved in
the 1997 Approval Order issued by UDAQ under its SIP-approved minor NSR program. The
EPA has previously considered similar preconstruction permitting issues when they were raised
in citizen petitions fo r an EPA objection to a state-issued title V permit, but the nature of
UDAQ's response and the facts of this case justify a renewed exan1ination of whether such a
review is necessary or appropriate in this instance. After a review of the structure and text of the
CAA and the EPA's regulations in part 70, in light of the circumstances presented here, the EPA
has concluded that the title V permitting process is not the appropriate forum to review the
preconstruction permitting decisions addressed in Claim A of the Petition. The EPA is aware that
this conclusion differs from the agency' s position in prior title V petition orders involving similar
circumstances. However, for the legal and policy reasons discussed below, the EPA beli eves this
position better aligns with the structure of the Act and the EPA's original understanding of the
relationship between the operating and construction permitting programs under the CAA after
the enactment of title V.
Section 504 of the CAA requires that title V permits " include enforceable emissions limitati ons
and standards ... to assure compliance with applicable requirements of thi s chapter, including
the requirements of the applicable implementation plan." 42 U.S .C. § 7661c(a). 16 However, the
term "applicable requirements" is not defined in the Act and the statute does not otherwise

16

Similar requirements appear in other parts of title V. "Schedule of compliance. The term 'schedule of compliance'
means a schedule of remedial measures, including an enforceable sequence of actions or operations, leading to
compliance with an applicable implementation plan, emission standard, emission limitation, or em ission
prohibition" 42 U.S.C. § 7661 (3). "Noth ing in this subsection shall be construed to alter the applicable requirements
of this chapter that a permit be obtai ned before construction or modification." 42 U.S.C. § 766 1a(a). Pennitting
authorities " have adequate authority to ... issue permits and assure compliance ... with each applicable standard,
regulation, or requirement under this chapter." 42 U.S.C. § 7661 a(b)(5). The regulations to implement the program
shall include a "requirement that the applicant submit with the application a compliance plan describing how the
source will comply with all applicable requirements under this chapter." 42 U.S.C. § 766 1b(b). However, like
section 504, these sections do not specify the scope of the term "applicable requirements" or how the permitting
authority or the EPA is to determine what the applicable requirements are for an individual source as part of its title
V permit.

8

specify how to determine the "applicable requirements of this chapter" for a particul ar source. In
accordance with Congressional direction, 42 U.S.C. § 766 1a(b), the EPA developed regulations
to implement the title V program, and those regulations include a definiti on of the term
"applicable requirement."

Applicable requirement means all of the fo llowing as they apply to the emission
units in a part 70 source . . . :
( 1) Any standard or other requirement provided for in the applicable
impl ementation plan approved or promulgated by EPA through rulemaking under
title I of the Act that implements the relevant requirements of the Act, including
any revisions to that plan promulgated in part 52 of this chapter [and]
(2) Any term or condition of any preconstruction permits issued pursuant to
regulati ons approved or promulgated through rulemaking under title I, including
Parts C or D, of the Act

40 C.F. R. § 70.2 (emphasis added) .17 It is clear from this language that the "applicable
requirements" include the terms and conditions of preconstruction permits issued under title I of
the Act. The language in section (2) of the definition of "applicable requirement" expressly
includes both PSD (part C) and nonattainrnent NSR (part D) permits.
Applicable requirements also include the terms and conditions of minor NSR permits issued
pursuant to an approved SIP like the 1997 Approval Order issued for PacifiCorp-Hunter. The
context of the rest of the title V regul ations and statements in the final preamble support this
clear readi ng. First, the language in section (2) does not indicate that terms and conditions from
major NSR permits constitute the only source of "applicable requirements" from preconstruction
permits. This reflects a change from the proposed language in section (2) which only included
maj or NSR permitting: "any preconstruction permits issued pursuant to title I, part C or D of the
Act." 56 Fed. Reg. 2 173 8, 2 1768 (May 10, 199 1). When the EPA explained the change in the
definition of "applicable requirement" in the final part 70 rules, the EPA stated that the changes
were "to clarify that applicable requirements include terms and conditions of preconstruction
permits issued pursuanl to SIP 'sand other regulati ons approved by the EPA in formal
rulemaking after notice and an opportunity fo r public comment." 57 Fed. Reg. 32250, 32276
(July 2 1, 1992) (emphasis added). 18 This change makes clear that the EPA viewed the terms and
conditions of all preconstruction permits as "applicable requirements," including minor NSR
permits issued pursuant to an approved SIP. 19
17

Utah's title V regulations employ a parallel structure to define applicable requirement to include :
"(a) Any standard or other requirement provided for in the State Implementation Plan;
(b) Any term or condition of any approval order issued under R307-40 I" R3 07-4 I5-3.
18
The meaning of the phrase "preconstruction permits issued pursuant to ... other regulations" was not discussed in
the preamble, but is best understood to ensure that preconstruction perm its issued pursuant to federal regulations,
like federa l PSD permits issued pursuant to 40 C.F. R. § 52.2 1 or other permits issued under Federal Implementation
Plans (FIPs), are included in a title V permi t as applicable requirements.
19
This is buttressed by other provisions in part 70. For instance, while allowing interi m approval of state programs
to issue ti tle V permi ts that do not include all minor NSR perm it requi rements, 40 C.F.R. § 70.4(d) makes clear that
the terms and conditions of mi nor NSR perm its must eventually be incl uded in the source's title V perm it. Accord
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Therefore, if a minor preconstruction permit has been issued under an approved title I program,
the clear m eaning of the second section of the definition of "applicable requirement" at 40 C.F.R.
§ 70.2 requires that the terms and conditions of that minor preconstruction permit are included in
a source' s title V permit.
However, the definition of "applicable requirement" does not on its face include the requirement
to obtain a preconstruction permit in the first instance. The Petition addressed in this Order
argues that PacifiCorp-Hunter failed to obtain such a required permit. As discussed in detai l
below, see infra p. 11- 13, the EPA has previously construed section (1) of the definition of
"applicable requirement" to cover the requirement to obtain a preconstruction permit.
Specifically, the EPA has read the phrase " [a]ny standard or other requirement provided for in
the applicable impl ementation plan" to include the requirement lo obtain a preconstruction
permit. See e.g., In the Malter ofShintech, Inc. , Order on Petition, Permit Nos. 2466-YO, 2467YO, 2468-VO at 3 n.2 (September 10, 1997) (emphasis added). But when a source has obtained
a preconstruction permit, for purposes of writing a title V permit, this presents an ambiguity in
the definition of "applicab le requirement" because section (2) includes the terms and conditions
of that permit. The EPA has previously interpreted its regulations to apply both sections ( 1) and
section (2) to title I preconstruction permitting requirements after a preconstruction permit has
been obtained. But this reading can lead to a requirement that a title V permitting authority or the
EPA reconsider, in issuing a title V permit or responding to a petition, whether a validly issued
preconstruction permit is the appropriate type of perm it. While such an expansive read ing of
section ( 1) may have been applied by the EPA in the past in title V petition responses, this leads
to an incongruous result that is inefficient and can upset settled expectations-on the part of a
state, an owner/operator, and the public at large- in circumstances where a source has obtained a
legally enforceab le preconstruction permit in accordance with the requirements of title I.
In circumstances such as those present here where a preconstruction permit has been duly
obtained, the regulations should be read to mean, consistent with the EPA ' s contemporaneous
expressions of the purpose of title V permitting, that when a permitting authority has made a
source-specific permitting decision with respect to a particular construction project under title I,
those decisions "define certain applicable SIP requirements for the title V source" for purposes
of title V permitting. 57 Fed. Reg. 32250, 32259 (July 21, 1992). The EPA is now interpreting
the regulations to mean that the issuance of a minor NSR permit defines the applicabi li ty of
preconstruction requirements under section ( 1) of the definition of "applicable requirement" for
the approved construction activities for the purposes of permitting under title V of the Act. 20
T hese source-specific permitting actions take the general preconstruction permitting
requirements of the SIP- the requirement to obtain a particular type of permit and the
substantive requirements that must be included in each type of permit- and evaluate at the time
Public Citizen, Inc. v. US EPA, 343 F.3d 449, 459-460 (5th Cir. 2003) (noting that the EPA granted interim, instead
of final, approva l to Texas's title V program because- a long with other deficiencies- the program fai led to
recognize the terms and conditions of minor NSR permits as applicable req uirements). It is also clear that the EPA
was aware of how to d istinguish between preconstruction permits issued under title I and only major NSR permits.
For instance, in 40 C.F.R. § 70.7(a)(3), wh ich requires reasonable procedures for giving priority to major NSR
permits under parts C and D, the requ irement is clearly not extended to minor NSR permits.
20
A m inor preconstruction permit onl y defines the applicable requirement for purposes of title V permitting. The
interpretation today does not address anyone's ability to review under other titles of the Act a detennination that
major NSR was not appl icable. See infra p. 20-2 1.
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of the permitting decision whether and how to apply them to a proposed construction or
modification. The definition of "applicable requirement" says that the determination of
"applicable requirements" is "as they apply" to the source and includes "any term or condition of
any preconstruction permits issued." 40 C.F.R. § 70.2. In issuing a preconstruction permit to a
source, the permitting authority provides the terms and conditions of the preconstruction
permitting requirements of the SIP "as they apply" to the source at that time for purposes of
inclusion into the title V permit. Id. In the circumstance present here, the source-specific
preconstruction permit issued by UDAQ determined for purposes of title V permitting the
preconstruction requirements of the Utah SIP under section ( 1) of the definition of "applicable
requirement" for the particular modification that was permitted. When UDAQ applied those
requirements of the SIP to issue the preconstruction permit, it derived the source-specific
" applicable requirements" for purposes of section (2) of that definition. 21 The EPA finds no error
in UDAQ ' s decision in this case to incorporate the terms and conditions of the previously issued
preconstruction permits into the title V operating permit without further review of whether those
conditions were properly derived or whether a different type of permit was required for the same
construction activity.

Previous Interpretations by the EPA
This reading of the regul ations comports with the EPA ' s statements regarding the relationship
between the CAA' s preconstruction and operating permit requirements at the time that the EPA
initially issued the title V regulations in part 70. The EPA did not express the intention to use the
title V permitting process to review the "applicable requirements" established in preconstruction
permitting programs under title I of the CAA. To the contrary, the EPA stated that " [a]ny
requirements established during the preconstruction review process also apply to the source for
purposes of implementing title V. If the source meets the limits in its NSR permit, the title V
operating permit would incorporate these limits without further review." Proposed Operating
Pem1it Program, 56 Fed. Reg. 21712, 21738- 39 (May 10, 1991) (emphasis added). The EPA
stated clearly that " [t]he intent of title V is not to second-guess the results of any State NSR
program." Id. at 2 1739 (emphasis added) (1991 Preamble). The EPA stated that " [d]ecisions
made under the NSR and/or PSD programs (e.g., [BACT] define applicable SIP requirements for
the title V source and, if they are not otherwise changed, can be incorporated without further
review into the operating permit for the source." Id. at 21721 (emphasis added).
However, as indicated in the Petition, see infra Claim E, the EPA later shifted away from this
understanding of part 70 (title V) permitting in circumstances where a source had already
obtained a title I preconstruction permit. In title V orders and guidance documents in the late
1990s, the EPA began to interpret section (1) of the definition of "applicable requirement" to
allow the EPA and states to examine the propriety of prior construction permitting decisions in
the title V permitting process.
For instance, in In the Matter ofShintech, Inc., Order on Petition, Permit Nos. 2466-VO, 2467VO, 2468-VO at 3 n.2 (September 10, 1997), the EPA said:
21

This interpretation applies to the facts of this Claim, where a permitting authority issued a source-specific title I
preconstruction permit subject to public notice and comment and for which judicial review was available. The EPA
is not considering at this time whether other circumstances may warrant a different approach.
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Where a state or local government has a SIP-approved PSD program, the merits
of PSD issues can be ripe for consideration in a timely petition to object under
Title V. Under 40 CFR § 70. 1(b ), "all sources subject to Title V must have a
permit to operate that assures compliance by the source with all applicable
requirements." Applicable requirements are defined in section 70.2 to include " (1)
any standard or other requirement provided for in the applicable implementation
plan approved or promulgated by EPA through rulemaking under Title I of the
[Clean Air] Act.. .. " T he LDEQ defines "federal applicable requirement, in
relevant part, to include "any standard or other requirement provided for in the
Louisiana State Implementation Plan approved or promulgated by EPA through
rulemaking under title I of the C lean Air Act that implements the relevant
requirements of the Clean Air Act, including any revisions to that plan
promulgated in 40 CFR part 52, subpart T." LAC 33:III.502. Thus, the applicable
requirements of the Shintech Permits include the requirement to obtain a PSD
permit that in turn complies with the applicable PSD requirements under the Act,
EPA regu lations, and the Louisiana SIP. (emphasis added)
In a 1999 letter responding to requests from permitting authorities, the Director of the Office of
Air Quality Planning and Standards articulated the EPA ' s then-current understanding of the
interaction of title I and title V. Letter from John S. Seitz, U.S. EPA, to Robert Hodanbosi ,
STAPP A/ALAPCO (May 20, 1999).22 The letter stated that "applicable requirements include the
requirement to obtain preconstruction permits that comply with applicable preconstruction
review requirements under the Act, EPA regulations, and SIP's." Id. Enclosure A at 2. T he letter
expressed the view that section 505(b) of the Act provides a form of corrective action in addition
to all the other enforcement authorities the EPA has under the Act. Id. While it stated that
generall y the agency will not object to a title V permit for determinations " made long ago[,] ...
EPA may object to [a more recent] title V permit due to an improper [preconstruction]
determination." Id. Enclosure at 2-3. Additionally, the letter said that the EPA could object to a
title V permit where "EPA believes that an em ission unit has not gone through the proper
preconstruction permitting process." Id. Enclosure at 3. 23 However, the letter did not provide any
explanation for why decisions "made long ago" were entitled to more deference than recent
decisions for purposes of title V permitting.
More recently, the EPA has implicitly or explicitly assumed that preconstruction permitting
decisions were ripe for review when responding to title V petitions. For instance, w hile not
substituting its own judgment for that of a state permitting authority, the EPA has reviewed
22

Available at https://www.epa.govlsites/production/jiles/20 / 5-08/documentsl hodan 7.pdf
The EPA has also used thi s reading of the agency's oversight authority under title V as part of the justification for
approving state PSD programs. See Approval and Promulgation of Implementation Plans; Oregon, 68 Fed. Reg.
289 1, 2899 (January 22, 2003); see also Approval and Promulgation of Implementation Plans; Idaho; Designation of
Areas for Air Quality Planning Purposes; Idaho, 68 Fed. Reg. 22 17, 222 1 (January 16, 2003). In these approvals the
EPA pointed to its authority under title I, sections I 13 and 167, and stated that title V "has added new tools" for
addressing concerns with implementation of PSD requirements by allowing for objection to title V permits under
section 505(b) of the Act. However, the authority to revisit an issued preconstruction permit does not appear to have
been dispositive to the approval of these PSD programs· as EPA could still conduct oversight using its enforcement
authorities. See infra p. 20- 2 1.
23
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whether a petitioner demonstrated that the permitting authority' s exercise of discretion under its
SIP-approved regulations was unreasonable or arbitrary. See e.g., In the Maller of American
Electric Power - John W. Turk Plant, Order on Petition No. VI-2008-0 I (December 15, 2009);
In the Matter of Cash Creek Generation, Order on Petition Nos. IV-2008-1 & IV-2008-2
(December I 5, 2009) ("Cash Creek I"); In the Malter ofCash Creek Generation, Order on
Petition No. IV-2010-4 (June 22, 20 12) ("Cash Creek II"). The EPA has also considered
applicability of major NSR in responding to petitions. See e.g. , In the Matter ofCEMEX, Inc. Lyons Cement Plant, Order on Petition VIII-2008-0 1 (April 20, 2009); In the Malter of
Wisconsin Power and Light - Columbia Generating Stations, Order on Petition No. V-2008-1
(October 8, 2009). In these title V orders, the EPA indicated that the agency could review
whether previous preconstruction permitting decisions complied with the requirements of the
SIP, which would appear to be inconsistent with the preamble of the regulations in part 70
described above. 24
However, at the same time, the EPA has declined in the title V petition context to review the
merits of PSD permits issued by the agency or by a permitting authority that has recei ved
delegation to implement the EPA' s federal PSD rules. See In the Matter of Kawaihe
Cogeneration Project, Order on Petition, Permit No. 0001-01-C (March 10, 1997). Because
these permitting decisions may be appealed to the EPA's Environmental Appeals Board, the
EPA has concluded that it need not entertain claims that such permits are deficient when raised
in a petition to object to a title V permit.

The EPA 's Approach Moving Forward
Notwithstanding the interpretation advanced with respect to title I permitting under SIPapproved programs in these previous orders and policy statements, there are many reasons to
view the EPA's original interpretation of the regulations governing title V permitting to be more
appropriate given the policy and legal reasons explained below.
First, the interpretation expressed in this Order- that preconstruction permit terms and
conditions should be incorporated without further review- aligns with that expressed
contemporaneous with the promulgation of the title V regulations in 40 C.F.R. part 70. This
provides the best indication of the intention of the agency when it issued those regulations. A
contemporaneous interpretation is often given great weight in understanding the meaning of a
24

However, during this time the EPA has suggested that the demonstration burden may require a final determination
to overturn an applicabil ity decision made by the permitting authority. In denying a petition for objection in In the .
Maller of Midwest Generation-Joliet Generating Station and Will County Generating Stations, Order on Petition
No. Y-2005-2 at 9 (June 14, 2007), the EPA stated that the permitting authority "has not reached a final
determination in this permitting context that PSD is an applicable requirement for these sources, that the USEPA has
not determined otherwise, and that a court has not issued a determination in the litigation context. Accordingly, there
is no requirement under the facts of this case for the permits to include either PSD limits or a compliance schedule
for the source to come into compliance with such limits at this time." The EPA concluded that "even if IEPA were
to recognize that the potential for noncompliance [with title I preconstruction permitting requirements] exists, it is
not required to pursue inquiries further in the title V context." Id at I0. This is consistent with the approach
advanced in this Order that instead of reviewing preconstruction permitting decisions in title V, oversight of title I
preconstruction permitting decisions should be conducted under title I authorities, such as enforcement actions under
section I 13 or section 167, or state court appeals of preconstruction permits, or through citizen enforcement actions
under section 304 .
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statute. See e.g., Good Samaritan Hosp. v. Shala/a, 508 U.S. 402, 414 (1993) ("Of particular
relevance is the agency's contemporaneous construction which 'we have allowed ... to carry the
day against doubts that might exist from a reading of the bare words of a statute"' (citing FHA v.
The Darlington, Inc., 358 U.S. 84, 90 (1958))). Much as an agency's contemporaneous
interpretation of a statute through a regulation is given great weight, an agency's
contemporaneous interpretation of its own regu lations in the preamble for those regulations
should carry similar weight.
More importantly, this reading-that title V permitting is not intended to second-guess the
results of state preconstruction permit programs- is better aligned with the structure and purpose
of title V itself. As the EPA and courts have noted on many occasions, title V was not intended
to add new substantive requirements. See e.g., United States Sugar Corp. v. EPA, 830 F.3d 579,
597 (D.C. Cir. 2016) ("Title V does no more than consolidate ' existing air pollution
requirements into a single document, the Title V permit, to facilitate compliance monitoring'
without imposing new substantive requirements." (quoting Sierra Club v. Leavitt, 368 F.3d 1300,
1302 (11th Cir. 2004)); United States v. Cemex, Inc., 864 F.Supp.2d 1040, I 045 (D. Colo. 2012)
('"Title V permits do not generally impose any new emission limits, but are intended to
incorporate into a single document all of the Clean Air Act requirements applicable to a
particular facility' and to provide for monitoring and other compliance measures" (quoting
United States v. EME Homer City Generation L.P. , 823 F.Supp.2d 274,283 (W.D. Pa.20 11))).
Title V contains no language that says that this consolidation process must involve a review of
the substantive adequacy of any "applicable requirements" or a reconsideration whether the
" applicable requirements" were properly derived. This would entail much more than taking steps
to "consolidate 'existing air pollution requirements. " ' United Stales Sugar Corp. v. EPA , 830
F.3d at 597. As the courts have acknowledged, the purpose of the title V program is to identify
which of the myriad of requirements under the CAA are applicable to an individual source.
These include many requirements that are broadly applicable to entire categories of sources or
sources with particular characteristics. In this case, the preconstruction requirements under the
Act are different than many of these other requirements in that they were derived on a case-bycase basis in a source-specific process that produced permit terms and conditions that are
expressly applicable to an individual source. But the Act does not say that "applicable
requirements" with these characteristics must be checked to determine if they were properly
derived before they can be consolidated into an operating permit. Neither does the Act demand
that these "applicable requirements" be re-checked each time the operating permit is renewed.
Before title V of the CAA was enacted, Congress enacted the title I preconstruction permitting
requirements in the 1977 Amendments to the CAA. At that time, Congress understood that the
adequacy of state preconstruction permitting decisions would be subj ect to review in state
administrative and judicial forums.25 Congress has also given the EPA specific oversight
authority under title I to, among other authorities, approve or di sapprove state permitting
25

" In order to challenge the legality of a petmit which a State has actuall y issued ... a citizen must seek
admini strati ve remedies under the State permit consideration process, or judicial review of the permit in State
court." Staff of the Subcommittee on Environmental Pollution of the Senate Committee on Environment and Public
Works, 95 th Congress, 1st Session, A Section-by-section Analysis ofS. 252 and S. 253, Clean Air Act Amendments
36 ( 1977), reprinted in 5 Legislative History of the Clean Air Act Amendments of 1977 3892 ( 1977).
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programs, 42 U.S .C. § 741 0(a)(2)(C), call for revisions to those programs, id. § 741 0(k)(5), issue
injuncti ve orders to halt construction, id. § 7477, and pursue various types of enforcement
actions pursuant to sections 11 3 and 167 of the Act, id.§ 741 3, § 7477.
There is no clear indication in the terms of the 1990 Amendments to the CAA or its legislative
history that the addition of the title V provisions to the Act was intended to add another
opportunity to review the merits of a construction permitting deci sion in addition to the titl e I
authorities that ex isted a lready or that were added as part of the 1990 Amendments. There is no
clear indication that Congress intended to alter the balance of oversight that the EPA had over
state preconstruction permitting through title V review. Congress "does not a lter the fundamental
details of a regulatory scheme in vague terms or ancillary provisions - it does not, one might say,
hide e lephants in mouseholes." Whitman v. Am. Trucking Ass 'ns, 531 U .S. 457, 468 (200 1). A
reading of part 70 that would transform title V into an opportunity to reeval uate previous
preconstruction approvals, instead of simply incorporating existing air pollution requirements
into one document, would "alter the fundamental details" of the oversight authorities the EPA
has under title I of the Act. For instance, instead of disapproving the preconstruction
requirements in a state SIP or issuing a stop construction order to an individual source, which
Congress explicitly authorized, the EPA could issue adm ini strative orders on a case-by-case
basis under title V. 26 The text of the Act does not indicate that Congress intended to create this
type of additional administrative oversight mechanism for preconstruction permitting actions in
an operating permit program designed to consolidate and enforce existing requirements. While
there is language in title V requiring that a permit "assure compliance with applicable
requirements of this chapter," e.g., 42 U .S.C. § 766 1c(a), and similarly broad language, thi s type
of general language does not clearly or specificall y say that a title V permitting authority must
reevaluate preconstruction permitting decisions that have already been made under title I each
time that it issues or renews a title V permit. Consistent with the EPA's contemporaneous
interpretation of its part 70 regulations, this general language in the statute should be read to
mean that the title V permit must include conditions to ensure compliance with the terms and
conditions of the source-specific preconstruction permits that have been issued for the source.
Absent language providing a clearer or direct indication that the provisions in title V of the Act
require the reevaluation of preconstruction permitting decisions for a source, the EPA is
determining that it should not read general and broad terms to find such a preconstruction
permitting oversight tool "hidden" in the title V permitting program.
The EPA's preconstruction permitting oversight authority under title I of the Act supports
reading the title V provision to supply a more limited oversight role for the EPA with regard to
state implementation of preconstruction permitting programs. 27 The EPA believes that in-depth
oversight of case-specific state title I permitting decisions should be handled under title I, such as
through the state appeal process or an order or action under sections 11 3 or section 167. C itizen
oversight may still be accomplished through the state appeal process or through a citizen suit
26

As described in more detai l below, an interpretation of title V that excludes revisiting preconstruction decisions
does not fundamenta lly a lter or limit the EPA's authority under tit le I of the Act and, absent specific circumstance
does not provide an effective tit le V permit shi eld. See infra p. 20-2 1.
27
See 42 U.S.C. § 740 I(a)(3) ("T he Congress finds ... air pollution control at its source is the primary
responsibility of States and local governments.")
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under title III. As described in this Order, for purposes of title V, the permitting authority should
incorporate the terms and conditions of preconstruction permits into the source's title V pem1it,
unless and until those preconstruction permits are revised, reopened, suspended, revoked,
reissued, terminated, augmented, or invalidated through one of these mechanisms. 28 Similarly,
broader programmatic issues should be handled under the EPA's existing title I authorities
instead of through case-by-case objections under title V.
Other provisions of title V support the interpretation in this Order rather than an obligation to
reevaluate previous permitting decisions. For instance, title V requires state programs to have
" [a]dequate, streamlined, and reasonable procedures ... for expeditious review of permit actions
... " 42 U.S.C. § 766 1a(b)(6). Requiring a permitting authority, or the EPA, to go back and
review final permitting decisions that have already been subject to the safeguards of public
notice and judicial review could frustrate the goal of "expeditious review of permit action." The
facts underlying this Order bear this out. If, instead of simply incorporating the terms and
conditions of the 1997 Approval Order, UDAQ were required to reevaluate that decision now
and each time it renews the title V permit in the future, then it could require substantial resources
and unsettle expectations and re liance interests on the part of the state, owner/operators, and the
broader public. UDAQ would have to find any data or analyses that were used 20 years ago or
more, to justify its title V permitting deci sion. 29
Simi larl y, Congress also provided abbreviated timeframes for the EPA to review a proposed title
V permit: 45 days for the E PA' s independent review, and 60 days if confronted with a petition to
object. 42 U.S.C. § 766 1d(b). These timeframes are inconsistent with an in-depth and searching
review of every source-specific preconstruction permitting decision that has previously been
made by the permitting authority. 30 Instead, these provisions suggest that the EPA's role in
oversight over the issuance of title V permits should be limited. The Admini strator wi ll object to
a title V permit if it does not include the "applicable requirements" or does not otherwise comply
with part 70. 40 C.F.R. § 70.8(c). The EPA 's oversight ensures that the permitting authority has
properl y included the "applicable requirements" as they apply to the source 3 1 and fo llows the
requirements of title V by including adequate monitoring, recordkeeping, and reporting to assure
compliance with those requirements. See 42 U.S.C. § 7661c(a), 766 1c(c); 40 C.F.R. § 70.6(a)(3),
28

In this way, this interpretation is consistent with the EPA 's statements in In the Matter of Midwest GenerationJoliet Generating Station and Will County Generating Station, Order on Petition No. V-2005-2 (June 14, 2007). See
supra note 24 and accompany ing text.
29
In fact, it may simply be impossible in a title V permitting action to recreate a complete defensible ad ministrative
record to support the review of a preconstruction permitting decision made long ago. For instance, it appears records
from the NS R section of DAQ are only maintained by the Utah Division of Archives and Record Services for 11
years. See Utah Division of Archives and Record Service, Records Management, Series 2200 I, page 8 1, New
Source Review Section green copies, available at
https:llaxaemarchives. utah.govl cgi-binlpdfreport. cgi?agency=00062&! NCLUDE_ C LOSED=N&A =8.
30
For instance, here the Petition itself is 36 pages and incl udes 8 separate attachments. However, this includes the
Petitioner' s comments to UDAQ on the draft title V permit and the associated attachments. The Petitioner's
comments are 127 pages and includes 93 separate attachments.
31
For instance, the EPA would review whether the title V permit includes all the terms and conditions of the
preconstruction permi t and whether they appear as they appear in the preconstruction permit. If terms or conditions
are left out, then title V permit does not include all the applicable requirements, i.e., the terms and conditions of the
preconstruction permit.
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70.6(c )( l ). In the case of a preconstruction permit, the EPA' s oversight role under title V is to
ensure that the terms and conditions of the preconstruction permit are properly included as
"applicable requirements," and that the permit contains monitoring, recordkeeping, and reporting
sufficient to assure compliance with those permit terms and conditions.

It is inefficient for permitting agencies, and the EPA,32 to review as part of the title V permitting
process the preconstruction permitting decisions that have already been subj ect to public notice
and comment and an opportunity for judicial review. In the case of the 1997 Approval Order
issued to Pacifi Corp-Hunter, the public notice specifically stated that the Approval Order
included emission limits intended to avoid the need for the source to obtain a PSD permit. In the
notice for the 1997 Approval Order, published on October 9, 1997, UDAQ stated that:
Pacificorp [sic] is requesting that additional enforceable emission limits be
established which will limit the potential to emit (PTE) from this source. These
limits are being imposed to demonstrate that the consolidation will not exceed the
Prevention of Significant Deterioration (PSD) baseline emission inventory. A
number of proj ects, which may increase the capacity or capacity utilization of the
three units, have been planned or completed. The net effect of these projects could
be an increase in emissions, hence the newly requested limits to insure an
emissions decrease.

Sierra Club 's Comments on the PacifiCorp-Hunter Power Plant DRAFT Title V Renewal Permit
(Permit Number: 1500101002-Drafl), Exhibit 91 , at 3. The Utah Administrative Procedures Act
(UAP A) allows an aggrieved party to obtain judicial review of a final agency action like
UDAQ's issuance of the 1997 Approval Order. See Utah Code§ 630-4-401 (1) (renumbered
from Utah Code§ 63-46b-14( 1) by 2008 Utah Laws ch. 382, § 139 1). Utah provided the public
w ith an opportunity to submit comments on the manner in which UDAQ was proposing to set the
baseline emi ssion rate in the proposed 1997 Approval Order. Had those comments not convinced
U DAQ to change its proposed permitting decision or ifUDAQ 's response to those comments
had been inadequate, the public had the right to challenge UDAQ's decision in state court under
the UAPA. Yet, no one availed themselves of these available remedies to correct what the
Petitioner claims are invalid readings of the Utah SIP and the CAA. T he Petitioner is now, in
essence, asking for a "second bite at the apple" through EPA oversight in title V. The availabi lity
of notice, opportunity to comment, and ability to seek judicial review of the underlying
preconstruction permit- here issued twenty years ago-weigh heavil y against an interpretation
of title V as being an appropriate avenue to reevaluate these previous permitting authority
decisions made by UDAQ.
Additionally, the availability of these avenues to address concerns with preconstruction
permitting decisions at the time they were made illustrates how the title V permitting process and
the EPA' s oversight of state title V permits are ill-suited forums for considering these issues. As
noted above, the EPA only has 45 days and 60 days to review a title V permit and any
subsequent petition to object, respectively. Given the complex technical review required to
consider some of the substantive requirements of a preconstruction permit, this timeframe is
32

Title I of the CAA specifically contemplates that the " interested persons" who may comment on state-issued PSD
permits include "representatives of the Admi nistrator." 42 U.S.C. § 7475(a)(2).
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often inadequate to fully consider the issues presented. A state adjudicatory process or an
enforcement action would allow more time for development and consideration of the potential
issues raised in a state's application of preconstruction permitting requirements- another
indication that these state processes and mechanisms are the appropriate forum for resolving
preconstruction permitting issues.
The interpretation of the title V rules and statutory provisions reflected in this Order also respects
the finality of the permitting authority's preconstruction permitting decision. Because that
decision was reached through a process that included public input and the opportunity for
judicial review, it would not be appropriate for the EPA to raise questions at a later date about
the state' s final decisions through a limited administrative review process via title V. Other
avenues for consideration of these issues allow for more input and review than the title V petition
process. The interpretation of the title V rules and statutory provisions reflected in this Order
more closely aligns, for purposes of title V permitting, the respect the EPA accords permits that
are issued pursuant to federal regulations and reviewable by the Environmental Appeals Board
with those like the 1997 Approval Order that are issued pursuant to federally-approved state
regulations and are reviewable in state administrative tribunals and courts. See In the Maller of
Kawaihe Cogeneration Project, Order on Petition, Permit No. 0001-01-C (March 10, 1997).
Given that the EPA's oversight of title V permitting is ill-suited to serve as a forum for
considering these kinds of potentially complex problems, it makes sense that for purposes of title
V permitting, permitting authorities and the EPA should only consider whether the terms and
conditions of final preconstruction permitting decisions made under title I have been properly
included in a title V operating permit and whether there is sufficient monitoring, recordkeeping,
and reporting to assure compliance with those terms and conditions.
The interpretation of the title V rules and statutory provisions reflected in thi s Order also aligns
the EPA ' s treatment of preconstruction permits with how the EPA has consistently treated other
"applicable requirements" under title V. For many other "applicable requirements," the EPA
does not reconsider the content of those requirements in title V or in its oversight role of title V
permitting. For instance, the EPA would not allow a permitting authority to revise the
substantive requirements of New Source Performance Standards established under section 111 ,
or National Emission Standards for Hazardous Air Pollutants established under section 112.33
These substantive requirements have already been established pursuant to a process that included
public notice and comment and the opportunity for judicial review. 34 It would, therefore, be
inappropriate to reevaluate these standards in title V permitting. Likewise, source-specific
preconstruction permitting that includes consideration of applicability of SIP preconstruction
requirements that has been put out for notice and comment and the opportunity judicial review
has gone through a similar process at the state level. For purposes of title V permitting, it makes
sense to treat decisions that go through similar processes similarly.

33

As noted above, the permitting authority may use the title V permit to consider enhancing the monitoring,
recordkeeping, or reporting under these standards. See e.g., In the Matter of Wheelabrator Baltimore, Order on
Petition, Permit No. 24-510-01886 at I 1- 13 (April 14, 20 I0).
34
However, the applicability of these standards to the particular source would not necessarily have been through
such a process. To the extent that the applicability of these standards has not been subject to notice and comment
and the opportunity for judicial review, it may be appropriate for EPA to review the applicability to a particular
source in title V permitting.
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The EPA has also declined to second-guess the content of "applicable requirements" even when
a title V permit incorporates SIP provisions that the EPA has determined are inconsistent with
the CAA. The EPA has said that the proper forum to address whether a SIP provision is
inconsistent with the CAA is through a " SIP Call" under section 11 0(k). In the Matter of
Piedmont Green Power, Order on Petition N umber IV-2015-2 at 28- 29 (December 13, 20 16)
(Piedmont Green Power Order); see In the Matter of Midwest Generation, LLC, Joliet
Generating Station, Order On Petition No. V-2004-5 at 17, 20- 21 , 23- 24 (June 24, 2005) ("[A]
permitting authority cannot use a title V permit to modify a requirement from a federa lly
approved SIP. ").35 Until the EPA approves a corrective SIP revision or issues a FIP, no action
within the title V permits is required. Piedmont Green Power Order at 29. Even though the EPA
has concluded that the SIP provision is inconsistent with the Act, the title V permit should
continue to incorporate the SIP provision because it is an "applicable requirement." Similarly,
just because the EPA does not object to a title V permit that includes the terms and conditions of
a title I permit, it does not suggest that the EPA agrees that those terms and conditions comply
with the applicable SIP or the CAA. However, until the terms and conditions of the title I pennit
are revised, reopened, suspended, revoked, reissued, terminated, augmented, or invalidated
through some other mechanism, such as a state court appeal or enforcement action, the
"applicable requirement" remains the terms and conditions of the issued preconstruction permit
and they should be included in the source' s title V permit. Consistent with 40 C.F.R. part 70, this
Order treats the reviewability of fina l preconstruction permitting decisions made by the
permitting authority in a manner similar to those decisions made in promulgating the SIP for
purposes of title V permitting.
For these reasons, the interpretation in this Order ohitle V and part 70 (and embodied in the
1991 Preamble) more closely a ligns with the intent and purpose of title V than the departure
from that interpretation expressed in certain previous orders and other agency statements, as
discussed above. Consistent with this reading, permitting agencies and the EPA need not
reevaluate- in the context of title V permitting, oversight, or petition responses- previously
issued final preconstruction permits, especially those that have already been subject to public
notice and comment and an opportunity for judicial review. Concerns with these final
preconstruction permits should instead be handled under the authorities found in title I of the
Act. Where a final preconstruction permit has been issued, whether it is a major or minor NSR
permit, the terms and conditions of that permit should be incorporated as " applicable
requirements" and the permitting authority and the EPA should limit its review to whether the
title V permit has accurately incorporated those terms and conditions and whether the title V
permit includes adequate monitoring, recordkeeping, and reporting requirements to assure
compliance with the terms and conditions of the preconstruction permit. See 42 U.S.C.
§ 766lc(a); 40 C.F.R. § 70.6(a)(3), 70.6(c)(l).
The CAA requires the EPA to obj ect to a permit if the petitioner demonstrates to the
Administrator that the permit is not in compliance with the requirements of the CAA. 42 U.S.C.
§ 7661 d(b)(2). "The Administrator shall include in regulations under this subchapter provisions
to implement" the title V petition process. Id. The EPA's title V regulations state that the
35

See also ; In the Maller of Monroe Power Company, Order on Petition IY-2001 -8 at 14 (October 9, 2002); In the
Matter of Paciflcorp 's Jim Bridger and Naughton Electric Utility Steam Generating Plants, Order on Petition No.
YIII -00- 1 at 23-24 (November 16, 2000).
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"Administrator will obj ect to the issuance of any proposed permit determined by the
Administrator not to be in compliance with applicable requirements or requirements under this
part." 40 C.F.R. § 70.8(c)( l ) (emphasis added). If the EPA does not object during its 45-day
review period, any person may petition the EPA to issue "such objection. " 40 C.F.R. § 70.8(d).
The Petitioner has not alleged that UDAQ did not incorporate the terms and conditions of a
preconstruction permit " issued pursuant to regulations approved or promulgated through
rulemaking under title I." 40 C.F.R. § 70. 2 (definition of "applicable requirement"). Further, the
Petitioner has not alleged that the monitoring, recordkeeping, or reporting fo und in the title V
permit are inadequate to assure compliance. Therefore, the Petitioner has not demonstrated in
Claim A that the title V permit is " not .. . in compliance with applicable requirements" or the
requirements of part 70. 40 C.F.R. § 70.8(c)( l ); see 42 U.S.C. § 766 ld(b)(2); 40 C.F.R.
§ 70.8(d). The EPA therefore denies the Petition with regard to Claim A.

Interaction with Enforcement
The interpretation of the provisions of title V and part 70 refl ected in this Order does not limit
the EPA' s preconstruction permit oversight or enforcement authority under title I of the Act. For
example, the EPA retains the abil ity to bring an enfo rcement action under section 11 3 alleging a
violation of title I of the Act for a source' s failure to obtain a maj or NSR (PSD or nonatta inment
NSR) permit where the EPA has evidence that the construction or modification of a source
triggered NSRpermitting requirement. The EPA' s view that reevaluation ofNSR permits is not
appropriate in the context of a title V permit does not diminish the opportunities to review
construction permitting decisions under title I of the CAA. Where an EPA investigation indicates
that a source failed to obtai n a required permit (even if a minor source permit was obtained), the
EPA may seek to remedy its di sagreement with state permitting decisions through enforcement
actions. See e.g. , U.S. v. S. Ind. Gas & Elec. Co. , No. IP99-1 692 -CM/F, 2002 WL 1760699, at
*3-5 (S.D. Ind. July 26, 2002); United Stales v. Ford Motor Co., 736 F. Supp. 1539, 1550 (W.D.
Mo. 1990). This is not inconsistent with the EPA' s view of the role of title V of the Act as
addressed in thi s Order.
That the EPA views the incorporation of the terms and conditions of these preconstruction
permits into the title V operating permit as proper for purposes of title V does not indicate that
the EPA agrees that the state reached the proper decision when setting terms and conditions in
the preconstruction permits. For instance, even when the EPA has made a determination that a
provision of the SIP is not in compliance with the Act, the EPA will not obj ect to a permit that
includes that provision until there is final action to remove it from the SIP. Piedmont Green
Power Order at 28-29; see also supra discussion on p. 19. The EPA' s lack of objection to the
inclusion of that requirement in the title V permit does not indicate that the EPA agrees that it is
legal or complies with the Act; it merely indicates that a title V permit is not the appropriate
venue to correct any such flaws in the preconstruction permit. Similarly, even though the EPA
might disagree with the preconstruction permitting decisions made by the permitting authority,
for purposes of the title V operating permit, the terms of the preconstruction permit should be
incorporated into the title V operating permit until such time that there is a final action to revise,
reopen, suspend, revoke, reissue, terminate, augment, or invali date the preconstruction permit,
such as a court order in a state court appeal or through an enforcement action.
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The incorporation of the terms and conditions of the minor N SR permit into the title V permit
does no t, by itself, diminish the ability to review the preconstruction permitting decision in an
enforcement action by the EPA or citizens. The EPA does not view thi s interpretatio n of the part
70 regulations as changing the agency's interpretatio n or enlarging the scope of a permit shield
under 42 U .S.C. § 766 l c(f) and implementing regulations in 40 C.F .R. § 70. 6(-f). A permit shield,
if part of an approved title V program and included in the title V permit, would only provide a
sufficient defense from enforcement actions that allege a majo r NSR permit is required when the
facility only received a minor NS R permit under certain circumstances.
There are two types of "permit shields"' under title V. T he first, default " permit shield"' states
that compliance w ith the title V permit "shall be deemed compliance with" title V. 42 U.S .C.
§ 766 1c(f). However, where a fac ility is entitled only to thi s default permit shield, requirements
of the CAA outside of title V are still independently enfo rceable against the fac ility. A permitting
authority may go farther to provide a facility w ith a second, more expansive type of permit
shield . U nder the first pro ng of an expanded permit shield, the permitting autho rity can provide
that compliance with the title V permit "shall be deemed compliance with other [non-title V]
applicable provisions" if "the permit includes the applicable requirements of such provision." Id.
Otherw ise, the permitting authority can only provide a shield from non-a pplicable requirements
if it " in acting on the permit application makes a determinatio n re lating to the permittee that such
other provisions (which shall be referred to in such determinatio n) are not applicable and the
permit includes the determination or a concise summary thereof." Id. While the EPA interprets
the issuance of a fi nal minor NSR permit to define the " applicable requirements" for the
construction or modification covered by the minor NSR permit for purposes of what a permitting
authority should incorporate into a title V permit, the first prong of the more expansive title V
permit shield would only a llow that compliance w ith the title V permit that includes the minor
NSR permit to be deemed compliance with the terms and conditions of that minor NSR permit.
Comp liance w ith such a title V permit would not be deemed compliance with any maj or NS R
applicability requirements. Therefore, compliance with the title V permit would not preclude an
enforcement action a lleging a vio lation of title I of the Act for fa ilure to obtain a majo r NSR
permit. However, if the permitting authority, " in acting on the [title V] permit applicatio n,"
makes a determination that major NSR requirements " are not a pplicable," to that construction or
modification under the second prong of the more expansive permit shield provision, and the
permit includes a summary of that non-applicability determi natio n, that could provide a proper
title V permit shield. 36 In such a case, the non-a pplicability determinatio n would be part of the
title V permit action and subject to judicial review under § 766 1a(b)(6).

36

In this case, UDAQ did not make a determination, in acting on the title V permit application, that PSD was not
applicable requirement for the construction approved under the 1997 Approval Order.
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Claim B: The Petitioner's Claim that "The Administrator Must Object to the
Hunter Title V Renewal Permit Because It Includes 10-Year Plantwide Applicability
Limits (PALs) for S02 and NOx that Are Unlawful and Invalid."

Petitioner's Claim: The Petitioner claims that in 2008, "UDAQ issued an Approval Order for
various projects that also established ten-year Plantwide Applicability Limits (PALs) 37 for SO2
and NOx." Petition at 16. The Petitioner claims that these PALs for SO2 and NOx "were
unlawful , invalid and ineffective for .. . three main reasons ... and must be removed from
Hunter's title V permit." Id. at 17.
First, the Petitioner contends that UDAQ lacked the legal authority to impose 10-year PALs in
2008 because the EPA did not approve Utah ' s revised PSD rules that provide for 10-year PALs
until 2011. Id. The Petitioner notes that the EPA, in comments on the draft Approval Order in
2008, informed UDAQ that "[u]ntil EPA approves Utah's NSR reform rules (including PAL
provisions) into the SIP, PacifiCorp cannot rely on the ten-year PAL provisions in thi s permit to
avoid federal enforcement of current SIP requirements for major NSR/PSD, in the event of a
future major modification at the facility. " Id. (quoting April 5, 2007, Letter from EPA to
UDAQ). The Petitioner claims that states cannot unilaterall y alter a SIP, and that SIPs cannot be
considered legally amended until the EPA approves such revisions. Id. (citing multiple cases and
40 C.F.R. § 51.105). The Petitioner, therefore, concludes that UDAQ lacked the authority to
establish the 10-year PALs. Id.
Second, the Petitioner claims that the PALs were not established in accordance with federal PAL
rules or Utah's EPA-approved PSD SIP regulations. Id. at 18. Based on the premise asserted in
Claim A- that PacifiCorp-Hunter should have been subject to BACT requirements for SO2 and
NOx for the 1997- 1999 projects- the Petitioner asserts that the facility's actual emissions during
the baseline period should have been lower than the baseline emissions upon which the SO2 and
NOx PALs were based. Id.
Third, the Petitioner claims that the federal and SIP PAL regulations required UDAQ to "specify
a reduced PAL level(s) . . . to become effective on the future compliance date(s) of any
applicable Federal or State regulatory requirement(s) that the reviewing authority is aware of
prior to issuance of the PAL permit." Id. (citing 40 C.F.R. § 52.2l(aa)(6), incorporated by
reference into Utah Admin. Code R307-405-21(1), approved into the SIP at 76 Fed. Reg. 41712
(July 15, 2011)). The Petitioner claims that at the time the PAL permit was issued, UDAQ was
aware that PacifiCorp-Hunter Units I and 2 would be subject to future NOx and SO2 limitations
under the regional haze plan requirements. Id. Accordingly, the Petitioner asserts that the PAL
limits should have been reduced to reflect compliance with the regional haze requirements, to
become effective on the compliance date of those requirements. Id. at 19.
The Petitioner further claims that the current title V renewal is the first time that the public has
had an opportunity to comment on the incorporation of the PAL provisions into the title V
37

As the Petitioner explains, "The establishment ofa PAL for a particular pollutant allows a source to make
physical or operational changes to existing emission units without having to individually review those changes for
PSD applicability for the PAL pollutant as long as total Plantwide emissions remain under the level of the PAL." Id.
at 16- 17.
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permit. Id . The Petitioner claims that the provisions were initially inappropriately incorporated
into the title V permit after the initial title V permit had expired- which the Petitioner asserts
was contrary to title V rules-and that this was done through administrative amendment
procedures without adequate public notice- which the Petitioner also contends was unlawful. Id.
at 20- 22.
EPA 's Response: For the fo llowing reasons, the EPA denies the Petitioner's request for an
obj ection on this claim.
Relevant Legal Background

In accordance with part C of title I of the CAA, and EPA's implementing regulations, an existing
maj or stationary source located in an area that is designated as attainment or unclassifiable for
the NAAQS is required to obtain a PSD permit prior to beginni ng construction of a major
modification. 42 U.S.C. §§ 7475, 7479(1) and (2)(C); 40 C.F.R. § 51.1 66; Utah Admin. Code
R307-3.6-5. 38 The te1ms " Maj or Modification" and "Net Emi ssions Increase" were defined, in
part, under the applicable PSD SIP at the time the 2008 Approval Order was issued as follows:
"Maj or Modification" means any physical change or change in the method of operation
of a maj or stationary source that would result in a significant net emi ssions increase of
any pollutant subj ect to regul ation under the Clean Air Act.

Utah Admin. Code R307-405 -l . Further,
"Net Emi ssions Increase" means the amount by which the sum of the fo llowing exceeds
zero:
1. any increase in actual emissions from a particular physical change or change in
method of operation at a source; and
2. any other increases and decreases in actual emissions at the source that are
contemporaneous with the particular change and are otherwise creditable ....
Utah Admin. Code R307-1-1.
The EPA finalized PAL provisions as part of the 2002 NSR reform rules. 39 PAL provisions were
added to all of the major NSR rules, including the PSD rules in 40 C.F. R. § 5 1.166 and § 52.2 1.
A PAL is an optional alternative major NSR applicability approach based on a pollutant-specific
facility-wide emissions cap. Once a facili ty accepts a PAL, it may undertake modificatio ns
w ithout the requirement to conduct a formal NSR applicability analysis (i.e., determining
whether the project would result in a significant emissions increase and a significant net
emissions increase), provided the facility' s em issions will remain within the levels established in
the PAL. A PAL can provide owners or operators of maj or stationary sources with the ability to
manage facility-wide emissions without triggering maj or NSR. Once a PAL is issued, it has a
38

Here and elsewhere in this response to the Peti tioner's Claim 8 , references to the Utah Administrati ve Code are to
those regulations, and codification, approved into the Utah SIP at the time of the subject Approval Order in 2008.
39
67 Fed. Reg. 801 86, 80206 (December 3 1, 2002).
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term of l 0 years, and the source must submit an application for renewal of the PAL prior to its
expiration. 40 C.F.R. § 52.2l(aa)(4)(i)(f), (aa)(8)(i), (aa)(I0).
In 2006, Utah incorporated by reference the revised federal PSD regulations (40 C.F.R. § 52.21)
into its regulation R307-405 , with some changes and submitted those rules to the EPA for SIPapproval in submittals dated September 15, 2006, October 1, 2007, and March 7, 2008. 40
Relevant portions of those rules, including the PAL provisions in R307-405-2 l, were approved
by the EPA as part of the Utah SIP on July 15, 2011. 41

Relevant Permit History
On November 27, 2007, PacifiCorp submitted a Notice of Intent (2007 Notice oflntent) to apply
for authorization to complete various construction projects on Units 1, 2 and 3 at the PacifiCorpHunter plant, and to establish PALs for NOx and SO2. A public notice was publi shed in the Salt
Lake Tribune on February 3, 2008, initiating a 30-day public comment period on the draft
Approval Order and accompanying engineering evaluation. On March 13, 2008, UDAQ issued
the final Approval Order DAQE-AN010237012-08 (2008 Approval Order) containing, among
other things, the NOx and SO2 PALs.

EPA 's Analysis
As described above in Section II.B of this Order, the burden is on the Petitioner to identify a flaw
in the title V permit such that it is not in compliance with the CAA. Thus, to the extent that a
Petitioner is concerned with a defect related to an underlying applicable requirement (e.g.,
preconstruction permit or PAL), the Petitioner must demonstrate why such a purported flaw
would cause the title V permit to be deficient. 42 Here, the Petitioner's claim is based on three
alleged defects that it asserts affect the validity or federal enforceability of the SO2 and NOx
limits established in 2008 under PAL provisions incorporated into state law but not yet approved
into the Utah SIP at the time. As explained in detail below, regardless of any purported
deficiencies in the PALs, the Petitioner has not demonstrated how any such deficiencies resulted
in a flaw in the current title V permit.
As an initial matter, the Petitioner has not demonstrated that the title V permit is mi ssing any
particular applicable requirement as a result of the alleged flaws with the SO2 and NOx PALs.
The Petitioner does not allege or otherwise demonstrate in Claim B that any particular projects
would have triggered applicable NSR requirements but for reliance on the PAL, and, therefore,
that the title V permit is missing applicable requirements. Although the Petitioner elsewhere
alleges that some modifications of the PacifiCorp-Hunter facility triggered PSD requirements,
see Claim D, below, the Petitioner has not demonstrated that the facility would have been subject
to PSD requirements but for the inclusion of the PA Ls. Therefore, the Petitioner has not

40

74 Fed. Reg. 667 (January 7, 2009).
76 Fed. Reg. 41 7 12 (July 15, 20 11).
42
See In the Maller of Shell Deer Park, Order on Petition Nos. YI-2014-04 and Vl-2014-05 at 33 (September 24,
20 15); In the Maller of Consolidated Environmental Management, Inc. - Nucor Steel, Order on Petition Nos. YI20 I 0-05, Vl-20 I 1-06, Vl-2012-07 at 44 (January 30, 20 I4) (Nucor Ill Order).
41
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demonstrated that the title V permit is missing any applicable requirements as a result of any
purported deficiencies in the P ALs.
Moreover, the Petitioner does not explain why, if its allegation that the PALs are "unlawful,
invalid and ineffective" is true because the PALs were not federally-enforceable or incorrectly
calculated, Petition at 17- 19, the title V permit would be deficient. While the Petitioner claims
that the PALs "must be removed from the title V permit," id. at 17; see id. at 36, the Petitioner
includes no additional explanation as to why the PALs must be removed. Nor does the Petitioner
provide any citation to any legal authority that would mandate this result. Even if the PALs
based on enacted Utah regulations were not federally-enforceable because EPA had not yet
approved those regu lations into the Utah SIP at the time the 2008 Approval Order was issued, the
Petitioner has not demonstrated that title V regulations mandate their "removal" from the title V
permit. Although not cited by Petitioner, 40 C.F.R. § 70.6(b)(2) requires that " the permitting
authority shall specifically designate as not being federally enforceable under the Act any terms
and conditions included in the permit that are not required under the Act or under any of its
applicable requirements."43 This provision does not mandate "removing" the PAL provisions at
issue from the title V permit if the Petitioner is correct that they are not federally-enforceable;
instead, it would at most require that the provisions be designated as not federa lly enforceable.
The Petition, however, does not allege such a deficiency in the title V permit.
Moreover, Utah cited regulations that were in the SIP as authority for the title V permit condition
establishing the SO2 and NOx emission limits at issue. 20 16 Permit at 19, Condition II.B.1.i
(citing Utah Admin . Code R307-401-8(l)(a)). Thus, even if the Petitioner is correct that UDAQ
lacked the authority to establish PA Ls that would be effective as a federa lly-enforceable
alternative to NSR applicability determination procedures because the 10-year PAL provisions of
40 C.F.R. § 52.2 1(aa) were not approved into Utah' s SIP at the time the 2008 Approval Order
was issued ,44 the Petitioner has not demonstrated that UDAQ lacked the independent authority
43

Utah Adm in. Code R307-4 l 5-6b(2) similarly requires "[A]pplicable requirements that are not required by the Act
or implementing federal regulations shall be included in the permit but shall be specifically designated as being not
federa lly enforceable under the Act and shall be designated as 'state requirements."'
44
The EPA acknowledges that in 2007, EPA Region 8 submitted a comment letter to UDAQ indicating that, "Until
EPA approves Utah's NSR reform rules (including PAL provisions) into the SIP, PacifiCorp cannot rely on the tenyear PAL provisions in this permit to avoid Federal enforcement of current SIP requirements for major NSR/PSD, in
the event ofa future major modification at the facil ity." April 5, 2007, Letter from EPA to UDAQ, Re: EPA Region
8 Comments on Intent-to-Approve (Draft PSD Permit) for PacifiCorp' s Hunter Power Plant, Enclosure at 5.
Notably, thi s comment letter did not suggest that the Approval Order or the emission limits contained therein were
deficient in their own right; it only indicated that the faci lity could not rely on the plantwide emission limits in the
permit to avoid major NSR requirements for potential future actions that may occur at PacifiCorp-Hunter.
Furthermore, the EPA notes that this regional comment letter was not a final agency position, and the EPA need not
make any determination as to the validity of the PALs in order to respond to this title V petition, because the
Petitioner has not demonstrated why any purported deficiency in the PAL permi t resulted in a fl aw in the title V
permit. See In the Maller of Appleton Coated, llC, Order on Petition Nos. V-20 13-1 2 and V-20 13-1 5 at 12 n.6
(October 14, 201 6); In the Maller of Chevron USA Inc. - 7Z Steam Plant, Order on Petition No. IX-20 I6-8 at 8-9
(April 24, 20 17). Moreover, the EPA notes that the PacifiCorp-Hunter PAL permit will expire on March 30, 2018.
The title V permit clearly specifies the procedures by which PacifiCorp-Hunter will be required to apply for a
renewal PAL permit. See 201 6 Permit at 19, Condition 11.8. l.i. Such a renewal permit will be issued accordi ng to,
and must necessarily comply with, Utah's EPA-approved SIP regulations governing PAL permits (which, as
described by Condition 11 .8. 1.i, require compliance with 40 C.F.R. § 52.2 1(aa)(9)(i)- (v). This future PAL permit
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under the referenced EPA-approved SIP rule to establish the SO2 and NOx emission limits (and
accompanying monitoring, recordkeeping, and reporting provisions) that are incorporated into
the title V pe1mit at Condition II .B. l .i. Similarly, the Petitioner has not demonstrated why, even
accepting any purported deficiencies related to how the PAL levels were set or adj usted, this
would result in the SO2 and NOx emission limits being invalid under the SIP provision cited by
Condition II.B. l .i. Therefore, the Petitioner has not demonstrated that these emissions limits
could not be included in the title V permit as federally enforceable. Overall, the Petitioner has
not demonstrated why any of the three alleged deficiencies related to the PA Ls established in
2008 have led to an objectionable flaw in the title V permit.
Regarding the Petitioner's claim that this is the first time the public has had an opportunity to
comment on the incorporation of these facility-wide SO2 and NOx emissions limits into the title
V permit, and other concerns alleging that the prior incorporation of these terms was improperly
processed, the Petitioner has not demonstrated that this resulted in a flaw in the 20 16 title V
permit. To the extent that these procedural issues concern any title V permit other than the 20 I 6
Permit that is the subject of the Petition, those issues are outside of the scope of the 2016 title V
permit proceeding, and, therefore, the current petition opportunity. 45 As explained in Section
III.B of this Order, UDAQ did provide an opportunity for public comment on the 2016 Permit,
consistent with 40 C.F.R. 70.7(h) and Utah Admin. Code R307-4 l 5-7i. The Petitioner took
advantage of the opportunity to comment on the 20 16 Permit, including the facility-wide SO2
and NOx limits included in the 20 16 Permit, submitting five pages of comments relevant to thi s
Petition claim. 46
For the foregoing reasons, the EPA denies the Petitioner' s request fo r an obj ection on this claim.

Claim C: The Petitioner's Claim that "The Administrator Must Object to the
Hunter Title V Renewal Permit Because It Fails to Include Approval Order
Requirements, including BACT, for Unpermitted Modifications at Hunter Unit 1 in
2010."

Petitioner's Claim: The Petitioner claims that the PacifiCorp-Hunter title V permit is deficient
because it does not identi fy, include, or assure compliance with BACT requirements for SO2,
NOx, and PM and other requirements reflected in the Approval Order rule in the Utah SIP. The
Petitioner asserts these requirements should have been applicable to allegedly unpermitted
modifications to the facility in 2010 (referred to in Claim C as the 2010 "modificati ons" or 2010
" projects"). Petition at 22, 26. The Petitioner also asserts that PacifiCorp-Hunter' s operation
without an Approval Order authorizing these modifications (and without the BACT
requirements) has resulted in continuing violations of the Utah SIP, for which the title V pem1it
must include a compliance schedule. Id. at 23, 27.

action may involve, among othe r things, a reevaluation of the PAL levels set by the permit. Utah 's EPA-approved
rul es require that the public wi ll have the opportun ity to partic ipate in thi s future proceeding, including to comme nt
on any relevant outstanding concerns with the PAL renewal. See Utah Adm in. Code R307-405 - l 8.
45
See In the Maller of Hu Honua Bioenergy, LLC, Order on Petition No. Yl-20 14-10 at 38--40 (September 14,
20 16).
46
See Petition Exhib it B, Sierra C lub's Comments on the PacifiCorp-Hunter Power Plant DRAFT Title V Renewal
Penn it (Permit N umber: 1500101002-Draft) at 74-78 (November 13, 2015) (S ierra Club Comme nts).
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The Petitioner asserts that under the EPA-approved SIP rules that were applicable at the time of
the 2010 modifications, prior to commencing a planned modification where there is a reasonable
expectation of any emissions increase, the source must obtain an Approval Order imposing
BACT limits and other requirements. Id. at 23 (citing the SIP Approval Order rule formerly
codified at R307-1-3). The Petitioner acknowledges that PacifiCorp-Hunter applied for (in 2007)
and ultimately received (in 2008) an Approval Order authorizing pollution control equipment
and other identified projects at the facility. Id. at 24-25. However, the Petitioner claims that in
addition to the projects specifically applied for and authorized by this Approval Order, the source
undertook a number of additional modifications in 2010- including replacement of Unit l 's
economizer, low temperature superheater, finishing superheater, pulverizer components, and
various turbine upgrades- that "were not covered by the 2007 [Notice of Intent] or the 2008
Approval Order," and which, therefore, were "unpermitted." Id. at 25. The Petitioner asserts, and
provides various arguments supporting its assertion, that it was reasonable to expect that these
allegedly unpermitted projects would result in additional increases of emissions, and, as such,
required an Approval Order. Id. at 26. The Petitioner challenges UDAQ 's alleged failure to
identify or include conditions in the title V permit reflecting SIP Approval Order permitting
requirements (including BACT47) , claiming that UDAQ must have "either erroneously relied on
inapplicable and unlawful PALs or it simply ignored its Approval Order rules." Id. 48
EPA 's Response: For the following reasons, the EPA denies the Petitioner's request for an
objection on this claim.
Relevant Legal Background

The air permitting rules in the approved SIP at the time of issuance of the 2008 Approval Order
and the 2010 modifications were contained in Utah Admin. Code R307-1-3 el seq. Notice of
Intent and Approval Order requirements, implementing in part the state 's minor NSR program,
were contained in Utah Admin. Code R307-l-3. l (the Approval Order rule that the Petitioner
references). The relevant requirements read, in part, as follows:
Except for the exemptions listed herein, any person planning to construct a new
installation which will or might reasonably be expected to become a source or an indirect
source of air pollution or to make modifications or relocate an existing installation which
will or might reasonably be expected to increase the amount or change the effect of, or
the character of, air contaminants discharged, so that such installation may be expected to
become a source or indirect source of air pollution, or any person planning to install an
air cleaning device or other equipment intended to control emission of air contaminants
47

The Petitioner references public comments, wherein the Petitioner claims to have demonstrated the current
controls and limits would not constitute BACT. The Petitioner further asserts, " Although the Title V permit
identifies the authority for the SO2, NOx, and PM Limits . .. as (BACT], the permit records for the Hunter Plant do
not indicate that any recent evaluation of BACT was conducted for the Hunter units for any pollutant except CO in
2008." Id. at 27 n. 11 2.
48
The Petitioner's claim that the PALs were unlawful is discussed in Clai m B above. The Petiti oner claims that even
lawfu lly established PALs may not be relied upon to exempt sources from the requirement to obta in an Approval
Order. Id. at 24 (citing Utah Adm in. Code R307-401-13 (20 I0) and a UDAQ memorandum from 2006). The
Petitioner also c laims that none of the exceptions contained in the Approval Order rule are applicable to the 20 I 0
modifications, nor were any claimed . Id. at 24.
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from a stationary source, shall submit to the Executive Secretary a notice of intent and
receive an approval order prior to initiation of construction, modification or relocation.
Utah Admin. Code R307-1-3.1.1. Further,
The Executive Secretary shall issue an approval order if he determines through plan
review that the following conditions have been met:
A. The degree of pollution control for emissions, to include fugitive em issions and
fugiti ve dust, is at least best available control technology except as otherwi se
provided in these regulations.
Utah Admin. Code R307-1-3.1.8.
The term " modification" is defined as "any planned change in a source which results in a
potential increase of emission." Utah Admin. Code R307-1-1.

Relevant Permit History
As noted under the Relevant Permit History for Claim B, on March 13, 2008, UDAQ issued
Approval Order DAQE-AN010237012-08 authorizing modifications to Units 1, 2 and 3 at the
Pacifi Corp-Hunter plant, including pollution control projects and other capital and operation and
maintenance projects. Based on the 2007 Notice of Intent, the projects were scheduled to be
completed by 20 10, thus spanning multiple years.49 PacifiCorp a lso indicated in its 2007 Notice
of Intent that "[t]he projects listed are based on current plans which may be refined as overhaul
schedules and equipment status change. As PacifiCorp further refines the project li sts, that
information wi ll be provided to the Utah Divi sion of Air Quality." 50 UDAQ acknowledged in its
2008 Modified Source Plan review that " [t]he replacement, addition or upgrade of existing
emissions controls will result in a potential increase of some air pollutant emissions,
necessitating the issuance of an approval order pursuant to [Utah Admin. Code] 307-401." 51
In a letter from to UDAQ dated December 18, 2009, PacifiCorp identified that there would be a
delay in the schedule for installation of pollution control s on Units 1 and 2. 52 In addition to the
49

Specific proj ects identified in the 2007 Notice of Intent included: I) Installati on of low NOx burners and overfire
air systems on Units I, 2 and 3; 2) Upgrade of FGD systems on Un its I, 2 and 3 to achieve 90 percent contro l via
el iminati on o f bypass; and 3) Replacement of e lectrostatic precipitators with baghouses on Units I and 2.
Additionall y, a number of capital and operation and maintenance (O&M) proj ects were identified on Units 1- 3 that
were proposed to be completed contemporaneously with the pollution control projects.
50
2007 Notice of Intent at 2-1 .
51
UDAQ Mod ified Source Plan Review, RE: Installation of Pollution Control Eq uipment, Establishing Plantwide
Applicability Limitations and Approval Orders Consolidation at 24 (January 25, 2008) (Ex. 38 to Sierra Club
Comment Letter) (2008 Modified Source Plan Review).
52
Specificall y, Pac ifiCorp indicated that the completion of pollution contro ls on Unit 2 wou ld be de layed one year
and the final completion of pollution controls on Unit I would be de layed until 201 4. Letter from Wil liam K.
Lawson, PacifiCorp, to Ms. Cheryl Heying, UDAQ RE: Status of Hunter Plant's Pollution Control Equipme nt and
Capita l and O&M Projects (December 18, 2009) (Ex. 39 to Sierra Club Comment Letter) (December 2009
PacifiCorp Letter). To address any potentia l emissions increases assoc iated with the deferral of the Uni t I pollution
control projects without deferring the contemporaneous capital projects at that unit, PacifiCorp proposed that, with
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changes to the project schedule, PacifiCorp indicated that it was moving forward with other
contemporaneous capital projects authorized by the 2008 Approval Order and that it would
perform a series of Unit 1 "capital and operations and maintenance projects" in 2010- 2011 , not
specifically identified in the 2007 Notice of Intent. 53 PacifiCorp stated that " [t]he turbine
upgrades wi ll take advantage of technological improvements to increase the efficiency of the
steam turbine to provide increased power to the generator without increasing the heat input from
the boilers. " 54
UDAQ responded to PacifiCorp's update on the 2008 Approval Order projects in a letter dated
February 1, 20 10. UDAQ found that PacifiCorp's proposal was "consistent with the
requirements of [the 2008 Approval Order)." 55 UDAQ also concluded that a permit extension
was not necessary because, in part, "PacifiCorp's [Approval Order] does not specify any order in
which construction must proceed .... " 56

EPA 's Analysis
The Petitioner's claim relies upon the supposition that the changes to Unit I undertaken by
PacifiCorp in 2010 were "unpermitted" because they "were not covered by the 2007 [Notice of
Intent] or the 2008 Approval Order." However, the Petitioner has not demonstrated that the 20 10
modifications were not authorized by the 2008 Approval Order. In fact, as explained above, it is
clear from the permit record and relevant correspondence that UDAQ considered the projects on
Unit 1 identified in PacifiCorp' s 20 10 letter to be authorized under the 2008 Approval Order.
Indeed, the 2008 Approval Order authorized numerous different modifications and control
projects at the PacifiCorp-Hunter plant "installations," proj ected to be completed over a period of
years. The facility said the following in its initial 2007 Notice of Intent: "As PacifiCorp further
refines the project lists, that information will be provided to the Utah Divisions of Air Quality." 57
Moreover, with respect to the 2010 modifications, UDAQ explicitly found that PacifiCorp's
proposal was "consistent with the requirements of [the 2008 Approval Order]," and noted that an
extension to the initial 2008 Approval Order was not necessary to accommodate the proposed

the exception ofNOx and SO2 that were covered by PALs, it would fo llow the requirements of40 C.F.R §
52.2 1(r)(6)(iv) and submit annual reports to UDAQ until completion of the pollution control projects. I d. UDAQ
determ ined that this proposal was "consistent with ... 40 C.F.R. § 52.21 (r), as incorporated into the Utah Air
Quali ty Rules at Utah Admin. Code R307-401 - 19." Letter from M. Cheryl Heying, UDAQ to William K. Lawson,
PacifiCorp. RE: Status of Hunter Plant's Pollution Control Equ ipment and Capita l and O&M Projects, DAQEGN0 I 023700 18-10 (February I, 20 I 0) (Ex. 40 to Sierra C lub Comment Letter) (February 20 IO UDAQ Letter).
Wh ile UDAQ fou nd PacifiCorp's proposal to subm it annual reports pursuant to 40 C.F.R § 52.21 (r)(6)(iv) an
acceptable method to demonstrated continued compliance, it also required the submittal of semiannual project status
reports to "assure the agency that no increase in emissions is taking place, and that the construction is proceeding in
a timely manner." Id.
53
December 2009 PacifiCorp Letter. The changes to Unit I described by Pacifi Corp included turbine upgrades a nd
replacement of the economizer, low temperature superheater, fini shing superheater, and pulverizer components.
54 Id.
55
February 20 IO UDAQ Letter.
56 Id.
57
2007 Notice of Intent at 2-1 .
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modifications. 58 Overall , the Petitioner has failed to demonstrate that the 2010 modifications
were unpermitted.
The Petitioner appears to suggest that these changes were required to be evaluated as a separate
modification under the applicable Approval Order rule, rather than in aggregate with the other
changes to the PacifiCorp-Hunter plant authorized by the 2008 Approval Order. However, the
Petitioner has not demonstrated that there was any requirement in the applicable SIP that limited
UDAQ's di scretion to determine the construction, modification, relocation and pollution control
installation activities that should or could be aggregated for the purposes of meeting the
Approval Order rule requirements. 59 The Petitioner has not demonstrated that UDAQ 's
consideration and authorization of the 2010 projects as part of the broad set of changes covered
by the 2008 Approval Order was prohibited by the SIP or otherwise unreasonable. Thus, the
Petitioner has not demonstrated that the 2010 proj ects were "unpermitted," or that the 2010
projects warranted a separate Approval Order.
Even assuming for purposes of argument that the Petitioner's premise that the 2010 projects
should have been evaluated and permitted separately under the Utah Approval Order rule is
valid, the Petitioner has not demonstrated that UDAQ should have determined that those projects
" will or might reasonably be expected to increase the amount or change the effect of, or the
character of, air contaminants discharged . .. " thus requiring an approval order under the SIP. 60
The Petitioner stated:
The unpermitted 2010 Unit 1 work, individually or collectively, had the potential to result
in increases of emissions of air contaminants, including, but not limited to, SO2, NOx,
and PM from Hunter Unit 1. It was reasonable to expect that this work might increase
those air contaminants due to an expected increase in the maximum hourly fuel burning
capacity of Unit 1, an increase in its operating capacity factor, and/or an increase in the
total number of hours in a year that Unit 1 could operate as a consequence of
improvements in re liability and/or availability and/or improvements in effici ency, which
could lead to an increase in dispatching of the unit.
Petition at 26. Other than the alleged increase in the heat input capacity of Unit I- which, as
described in. the EPA 's response to Claim D, the Petitioner has not adequately demonstratedthe Petitioner's conclusion that that the projects would have triggered the requirement for an
approval order are based on speculative and unsubstantiated assertions. 61 As the EPA has
58
In the February 20 10 UDAQ Letter to PacifiCorp, UDAQ stated: "Since the capital improvements and pollution
control equ ipment are related to existing fac ilities, the agency considers these acti vities to be site specific. Moreover,
since PacifiCorp' s Approval Order does not specify any order in which construction must proceed, the Executive
Secretary has reviewed yo ur letters in terms of whether the commence construction requirement has been satisfied.,
regardless of whether the construction is for capital improvements or for pollution control equipment."
59
See Utah Adm in. Code R307-l-3. I. The plain language of this provision does not explicitly limit or define the
scope of the construction, modification, relocation and pollution control installation activities that could be
considered in aggregate for the purposes of approval order applicability and requirements.
60 Id.
61
To the extent that the public comments incorporated into the Petition contained more detailed support for these
assertions, the EPA notes that these arguments are similarly speculative and do not demonstrate that the 20 I0
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previously stated , vague or general assertions are inadequate to demonstrate a flaw in a title V
permit. 62
Furthermore, the Petitioner provided no analysis of the 2008 Approval Order record indicati ng a
flaw in any BACT requirements applied to Unit 1. As the Petitioner acknowledges, the title V
permit identifies the authority for the SO2, NOx, and PM limits on Unit 1 as the limits selected as
BACT in the 2008 Approval Order. 63 The Petitioner does not explain why the 2010 projects,
which were modifications to an existing unit (Unit 1) that UDAQ considered authorized by the
2008 Approval Order, would require different BACT controls and limits than the BACT that was
establi shed for that existing unit in the 2008 Approval Order. The Petitioner claims in a footnote
that its public comments purportedly "demonstrated that the currently [sic] pollution controls
and/or emission limits of the Title V permit would not constitute BACT." For the reasons
discussed in response to Claim A, the title V process is not the appropriate place for Petitioner to
address its disagreements with UDAQ 's prior determination of the conditions in a
preconstruction permit. Even if it were, the Petition does not substantiate the assertion in this
footnote that the limits do not constitute BACT under the Utah approval order regulations for the
20 10 modifications covered by the 2008 Approval Order. Therefore, the Petitioner has not
demonstrated that, even assuming the 2010 changes required additional permitting, the BACT
limits applied to Unit I in the title V permit are not appropriate for the 2010 modification to
which they apply under the 2008 Approval Order. Overall , the Petitioner has not demonstrated
that the title V permit is deficient with respect to any applicable requirements associated with the
SIP Approval Order rules and the 2010 modifications.M
For the foregoing reasons, the EPA denies the Petitioner' s request for an objection on this claim.

projects triggered the req uirement fo r an additi onal Approval Order. For example, the public comm ents, which re ly
in part on exampl es from purportedly similar projects at other sources and " turbi ne vendor literature," a llege that the
20 IO projects "mi ght increase the amount of' SO2, NOx, and PM, " could lead to an increase in di spatching of the
unit," ·'are known to have propensity to result in an increase in annua l emissions," " could very we ll have req uired
add itional heat input," etc. Sierra Club Comments at 65- 66.
62
See supra note 8 and accompanying text.
63
See 20 16 Permit conditions 11.8.2.a ( PM li mit, citing, in part, " R307-40 1-8( I)(a) (BACT)" as authority), 11. 8.2.b
& c (NOx limi ts, same), 11. 8 .2.d (SO2 li mit, same). Moreover, as noted above, UDAQ in its 2008 Mod ified Source
Plan Review acknowledged the BACT requirements applicable to the Approval Order, and concluded that BACT
for the group of projects fa ll ing within the scope of the 2008 Approval Order- wh ic h would result in a " substantial
reduction in emissio ns" across a ll projects -wou ld be satisfied by the controls that the source was seeking approval
to install. See 2008 Mod ified Source Plan Review at 35.
M Because the Petitioner has not demonstrated that the title V permit is missing any applicable requirements, or that
the source was otherwise not in complia nce with any applicable requirements at the time of title V permit issuance,
it has not demonstrated that a compli ance sched ule is warranted. See 42 U.S.C. § 766 1c(a); 40 C.F.R. §§ 70.5(c)(8)
& 70.6(c)(3); Utah Adm in . Code R307-4 I 5-5c(8)(c)(iii); 307-4 I 5-6c(3); see also, e.g. , In the Maller of CEMEX,
Inc. , Lyons Cement Plant, Order on Petition No. Ylll-2008-0 I at 7 (April 20, 2009).
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Claim D: The Petitioner's Claim that "The Administrator Must Object to the
Hunter Title V Permit Because It Fails to Include PSD Requirements for NOx
including BACT for the 2010 Projects at Hunter Unit 1."

Petitioner's Claim: The Petitioner asserts that the 2010 projects discussed in Claim C above
should have triggered PSD requirements, including BACT, for NOx. Petition at 28.65 The
Petitioner asserts that the EPA must object to the title V permit because it does not include these
PSD requirements, and because the 20 16 Permit does not include a schedule of compliance to
ensure that these requi rements are ultimately incorporated into the title V permit. Id. at 30.
The Petitioner further claims that, under the SIP provisions applicable at the time of the 20 I 0
projects, 66 the 2010 projects should have triggered PSD. The Petitioner claims that a 2007 Notice
of Intent reflects a 50 MMBtu/ hour heat input increase, which the Petitioner asserts "was likely
related to the HP/IP/LP turbine upgrades and possibly also the boiler component replacement
projects completed at Hunter Unit I in 20 10." Petition at 28-29. The Petitioner claims that its
public comments demonstrate that this alleged 50 MMBtu/hour heat input increase should have
been proj ected to result in a significant emissions increase of NOx as well as a significant net
emissions increase of NOx, thereby triggering PSD requirements for NOx. /d.67

EPA 's Response: For the following reasons, the EPA denies the Petitioner's request for an
objection on this claim.
Relevant Legal Background
Refer to the Relevant Legal Background for Claim B.

Relevant Permit Hislory
Refer to the Relevant Permit History for Claims B and C.

65

The Petitioner's argument in Claim D that the 20 IO projects triggered PSD for NOx is based on the
"[a]ssum[ption] that the NOx PAL was not validly established," as discussed in Claim 8. Id. at 28. The Petitioner
argues that, because the NOx PA L was not lawfully established, the NOx PAL should not have been re lied upon to
exempt the 20 IO proj ects at PacifiCorp-Hunter Unit I fro m PSD requirements. Id. at 29. The Petitioner also c laims
that various turbine upgrades and boiler component replacements should not quali fy for routine maintenance, repair,
and replacement (RM RR) exemptions, challenging a contention by the facility in a 2009 letter that " many" of the
20 IO projects were considered RMRR. Id. at 28.
66
The Petitioner asserts that the applicable SIP requirements related to PSD applicability were based on the EPA's
1992 "WEPCO Rule," and required a comparison of pre-project actual emissions to post-project representative
actual emissions. Id. at 28 (citations omitted).
67
Specifically, after claiming that the alleged heat input increase should have been projected to result in a significant
emissions increase, the Petitioner claims that project would have also involved a signi ficant net emissions increase
because any em ission reductions associated with the control projects authori zed by the 2008 Approval Order would
not have been creditable for netting. Id. at 29.
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EPA 's Analysis
As described above in Claim B, PSD requirements apply to, among other things, " major
modifications," defined as "any physical change or change in the method of operation of a maj or
stationary source that would result in a significant net emissions increase of any pollutant subject
to regulation under the Clean Air Act. " Utah Admin. Code R307-405-1 . Necessarily, this
anal ysis requires a determination of the set ofrelated activities that must be evaluated either
together or separately as the "physical change or change in the method of operation." In Claim
D, the Petitioner appears to argue that the 20 IO projects discussed in Claim C 68 were required to
be evaluated as a separate "physical change or change in the method of operation" of the
PacifiCorp-Hunter plant for purposes of determining PSD applicability under the applicable SIP
regulations, rather than considered in aggregate with the other changes authorized by the 2008
Approval Order. 69 However, as di scussed above, the Petitioner has not demonstrated any
deficiency w ith respect to how UDAQ evaluated the proj ects authorized in the 2008 Approval
Order, including whether and how UDAQ determined that the 201 0 proj ects did not trigger PSD.
As discussed in Claim C, the permit record and relevant coITespondence shows that UDAQ
considered the modifications to Unit 1 identified in PacifiCorp ' s 2010 letter to be activities
authorized under the 2008 Approval Order. In any case, the Petitioner did not demonstrate that
there was any requirement in the applicable SIP that limited UDAQ 's discretion to determine the
" physical change[s] or change[s] in the method of operation" that in aggregate constitute a
project that must be evaluated to determine PSD applicability. 70 The Petitioner did not claim that
the aggregation of proj ects initially authorized by the 2008 Approval Order was fl awed nor did it
demonstrate that the changes identified in PacifiCorp's 20 IO update letter could not, consistent
with the applicable SIP and EPA policy,71 be considered in the aggregate with other changes
authori zed by the 2008 Approval Order. Furthermore, the Petitioner provided no analysis of the
2008 Approval Order record indicating a flaw in the emissions increase and PSD applicability
conclusions resulting from the 201 0 changes to Unit 1.
Even assuming for the sake of argument that the changes to Unit 1 described in PacifiCorp's
2009 letter should have been considered as a separate "physical change or change in the method

68
Note that the 20 IO" proj ects" d iscussed in Claim D refer to the same acti vities as the 20 IO" modifications" or
" proj ects" introduced in C la im C.
69
Sim ilar to the Petitioner' s arguments in Claim C relating to Approval Order Rule requ irements, Clai m D is based
on the premise that the 20 IO projects were either not permitted under the 2008 Approva l Order or should have been
evaluated separate ly from the other proj ects authorized by the Approval Order for purposes of determi ning PSD
applicability.
70
Utah Adm in. Code R307-405-I (defini tion o f ·' major modification" for purposes of PSD applicabi lity).
71
T he EPA 's policy on aggregati on outlines an approach relying upon case-specific facto rs (e.g., timi ng, funding,
and the compa ny ' s own records) and the relationship between nomina lly-separate changes, and does not preclude
the aggregation of mult iple physical or operationa l changes when such changes taken together can be reasonab ly
viewed as suffic ient ly related to be a single project even if individua lly or sma ller groupings a lso could be viewed as
physical or operationa l changes. For a collection o f prior EPA me moranda re levant in determi ning whether proj ects
should be aggregated, see 75 Fed . Reg. 19567, 19570- 7 1 (April 15, 20 I 0). Whil e the policy disc ussion in this
reconsideration notice does not represent a fina l agency position witho ut fu rther action by the agency, the numerous
me moranda c ited in th is notice stand for themselves as examp les of our histori c approach to aggregation.
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of operation," and would not have been exempt routine maintenance repair and replacement, 72
and granting the Petitioner' s premise that PSD applicability should not have been based on the
P ALs in the 2008 Approval Order, the Petiti oner has not demonstrated that PSD should have
applied to the 2010 projects. Specifically, the Petitioner' s emissions increase analysis and PSD
applicability conclusion are deficient. The Petitioner's argument that PSD should have applied to
the 2010 proj ects rests on a purported 50 MMBtu/hour heat input increase, which the Petitioner
clai ms "was likely related to the HP/IP/LP turbine upgrades and possibly also the boiler
component replacement proj ects completed at Hunter Unit l in 20 10." Petition at 28- 29
(emphasis added). This a lleged 50 MMBtu/hour heat input increase on Unit l is based on a
comparison of the " maximum demonstrated heat input" reported in a 1997 Notice of Intent to the
" maximum nominal heat input rating" reported in a July 19, 2007, updated Notice of Intent. As
an initial matter, the EPA notes that the maximum nominal heat input rating cited by the
Petitioner is associated with the list of proj ects in the July 19, 2007, updated Notice of Intent, not
the 20 10 proj ects. Therefore, the Petitioner has not provided any direct evidence that the 20 10
projects themselves resulted in an increase in the heat rate input that could increase emissio ns.
However, even the Petitioner's evaluation of a po tential increase in heat input from the 20 l 0
projects is fl awed. The comparison of demonstrated heat input (based on production data and
heat and material balance) to the nominal heat input rating is a comparison of heat input capacity
values based on different estimation approaches. It does not fo llow that had the comparison been
made usi ng a consistent approach, i.e., demonstrated capacity before and after the projects or
nominal capacity before and after the projects, the sam e result or conclusion would be reached.
Therefore, the Petitioner's analysis cannot be relied upon in concluding that the 20 10 projects
resulted in a 50 MMBtu/ hour heat input capacity increase on Unit 1. Moreover, PacifiCorp stated
in its 2009 letter describing the 20 l 0 projects on Unit 1 that " [t]hese projects will increase the
thermal efficiency of the steam turbine and will not result in a heat input increase." Overall, the
Petitioner did not demonstrate that the 20 l 0 projects resulted in a heat input capacity increase on
U nit 1. Therefore, the Petitioner did not demonstrate that those projects, if considered separately
from other activities authorized by the 2008 Approval Order and if analyzed under the SIP rules
that the Petitioner asserts were applicable, would have resulted in a significant emi ssions
increase or a significant net emissions increase of NOx, 73 triggering PSD requirements.
Accordingly, the Petitioner has not demonstrated that the PacifiCorp-Hunter title V permit is
missing any applicable requirement. 74
72

PacifiCorp indicated, it its December 2009 Letter, that "[m]any of these projects are considered like-kind
rep lacements and routine maintenance, repair and rep lacement projects ... " The Petitioner cites this in Claim D, and
presents arguments to support its position that the projects did not quali fy as RM RR. However, there is no evidence
that PacifiCorp or UDAQ relied upon the RMRR exemption in determining PSD was not applicable to the 20 I0
projects on Unit I. Therefore, these arguments concerning RMRR are not relevant.
73
Because the Petitioner has not demonstrated that a significant emissions increase occurred, it necessarily follows
that the Petitioner has not demonstrated that the 20 IOprojects, considered separately, constituted a major
modification, irrespecti ve of the Petitioner's assertions regarding the creditability of certain emission reductions. In
addition, it does not appear that either PacifiCorp or UDAQ relied on a contemporaneous net emissions increase
analysis in determining PSD applicability with respect to the 20 IO proj ects, so the Petitioner's argument is not
relevant.
74
As noted above, because the Petitioner has not demonstrated that the title V permit is missing any applicable
requirements, or that the source was otherwise not in compliance with any applicable requirements at the time of
title V permit issuance, it has not demonstrated that a compliance schedule is warranted. See 42 U.S.C. § 766 1c(a);
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For the forego ing reasons, the EPA denies the Petitioner's request for an objection on this claim.

Claim E: The Petitioner's Claim that "The Administrator Must Object to the
Hunter Title V Renewal Permit Because UDAQ has Failed to Consider and Respond
to Sierra Club's Comments."

Petitioner's Claim: The Petitioner asserts that UDAQ ' s RTC was deficient with respect to
comments that raised the issues discussed above. 75 The Petitioner claims that UDAQ was
"required by law" to substantively respond to public comments, and that UDAQ ' s failure to do
so compels an EPA objection. Petition at 30-3 1 (citing Utah Admin. Code R307-4 l 5-7i). The
Petitioner claims that UDAQ did not consider or respond to the issues raised in public comments,
but rather rejected the comments out of hand, claiming that they were "not applicable to this
Title V renewal action" but instead "pertain to the underlying requirements that are now simply
incorporated into the Title V operating permit." Id . at 30 (quoting RTC at 3).
The Petitioner claims that, contrary to UDAQ ' s assertions in title V renewal permits (as opposed
to permit modifications), a ll aspects of the permit are subject to review. Id. at 32 (citing In the
Matter of Wisconsin Public Service Corporation - Weston Generating Station, Order on Petition
No. V-2006-4 at 5 (December 19, 2007)). The Petitioner asserts that "[t]his broad scope of
review necessarily invites comments challenging the erroneous omission of applicable
requirements from Title V renewal permits, and comfortably encompasses all the issues raised in
Sierra Club 's comments and thi s Petition." Id. at 32- 33. The Petitioner claims that " in the
context of a Title V renewal permit, prior permitting actions that are relevant to the ex istence or
application of applicable requirements are within the scope of permit review." Id. at 20 n.8 I .76
The Petitioner additionally challenges UDAQ's assertion that some of the comments related to
compliance and were, therefore, an enforcement matter beyond the scope of this permitting
action. The Petitioner asserts that many issues in the title V process could be viewed as broadly
relating to compliance and enforcement, but nothing in the CAA or title V regulations suggests
that such issues are excluded from review in the title V process. Id. at 34. The Petitioner also
claims that no potential jurisdictional bar exists that would prohibit the Petitioner from pursuing
these claims here. Id. at 33- 34.
The Petitioner claims that the EPA has previously objected to a title V permit featuring the same
types of alleged shortcomings- namely, the failure of a state agency to respond to public
comments concerning PSD applicabi lity for previous modifications- and suggests that the EPA
must object here for the same reasons. Id. at 31 (citing In the Matter of Tennessee Valley
Authority, Paradise Fossil Fuel Plant, Order on Petition No. IV-2007-3 at 5 (July 13, 2009)
(2009 TVA Paradise Order). Specifically, the Petitioner notes that in the TV A Paradise Order,
40 C.F. R. §§ 70.5(c)(8) & 70.6(c)(3); Utah Admin. Code R307-4 I 5-5c(8)(c)(iii); 307-4 I 5-6c(3); see also, e.g. , In
the Matter of CEMEX, Inc. , Lyons Cement Plant, Order on Petition No. Vlll-2008-0 I at 7 (Apri l 20, 2009).
75
The Petitioner also briefly rai sed challenges to UDAQ 's RTC within each of the claims di scussed above, to which
the EPA is collectively responding in this claim . See Petition at 15- 16 (Claim A); 19 (Claim B); 27 (Claim C), 29
(Claim D).
76
With respect to public comments concerning PALs, the Petitioner also claims that these comments went we ll
beyond questioning a past permitting action, because the PALs define the mechanism for whether PSD is triggered
for SO2 or NOx in the future (through 20 18). Id. at 19, 22.
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the EPA objected because the state' s failure to respond to a significant comment "may have
resulted in one or more deficiencies in the permit." Id. (quoting 2009 TVA Paradise Order at 6).

EPA 's Response: For the fo llowing reasons, the EPA denies the Petitioner's request for an
objection on this claim.

UDAQ 's Response
UDAQ responded to all of the Petitioner' s NSR-related comments, including those raised in
Claims A, B, C, and D of the Petition, by stating that: ( 1) those claims pertain to compliance,
previous NSR permitting, and the Utah SIP; (2) compliance is an enforcement matter for UDAQ
and is not addressed in this permitting action; (3) any concerns regarding previous permits
should have been raised during public comments at the time those permitting actions took place,
and any concerns regarding the SIP should have been raised during public comment period for
the appl icable rulemaking actions by the Utah Air Quality Board; and (4) the renewal title V
permit is simply incorporating applicable requirements, and thus the comments are not
applicable to the 20 16 title V permit renewal action. See RTC at 2- 3.
Additionally, regarding the Petitioner' s comments that the PALs should have been adjusted to
reflect regional haze requirements, UDAQ stated that the title V renewal permit is based on the
Apri l 6, 2015, Approval Order and applicable state and federa l rules, and that the comments are
not applicable to the title V renewal permitting action. Id. at 4. Finally, regarding the Petitioner' s
comments on the process UDAQ used to incorporate the 2008 Approval Order (including the
PALs) into the title V permit, UDAQ responded that whether UDAQ properly fo llowed
permitting procedures in previous permitting actions is not at issue in this proceeding and thus
the comments are not applicable to the title V renewal action. Id. at 5- 6.

EPA 's Analysis
As described above, in the EPA's response to Claim A, the Petitioner has not demonstrated that
UDAQ improperly incorporated the terms and conditions of the 1997 Approval Order into the
title V permit for PacifiCorp-Hunter. Under the interpretation of the EPA's part 70 regulations in
this Order, the terms and conditions of that minor NSR permit were incorporated without further
review as part of the title V permitting process. This is reflected in UDAQ's response to
comments when they explain that " [a]ny concerns regarding previous permits should have been
raised during public comments at the time those permitting actions took place ... [A] Title V
operating permit does not impose any new requirements but simply brings together all existing
requirements from pervious [sic] permitting actions to aid enforcement ... ." RTC 2- 3. This is
consistent with the EPA ' s interpretation of the requirements of part 70. Therefore, with regards
to the issues raised by the Petitioners in Claim A, the Petition does not demonstrate that UDAQ ' s
RTC was inadequate.
A s described above, in the EPA' s response to Claim B, the Petitioner has not demonstrated that
the title V permit for PacifiCorp-Hunter is flawed because of the inclusion of the SO2 and NOx
PALs establi shed in the 2008 Approval Order. To the extent that the Petitioner' s claim is that
UDAQ lacked the authority to establish PALs that would be effective as a federally enforceable
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alternative to NSR applicability determination procedures, the Petitioner has not pointed to any
particular inappropriate use of these PALs. The use of PALs as an alternative to other NSR
applicability determination procedures in any future permitting action is a forward looking
compliance issue. The Petitioner has not demonstrated that UDAQ was unreasonable in
responding that "[c]ompliance is an enforcement matter for UDAQ and is not addressed in this
permitting action." RTC at 2. Therefore, to the extent that Claim Braised these issues, the
Petition does not demonstrate that UDAQ's RTC was inadequate.
To the extent that UDAQ did not substantively address the issues implicated in Claims C and D,
the Petitioner has not demonstrated how this violated any title V permitting requirement or
otherwi se resulted in a flaw in the permit. 77 As described above, in the EPA' s response to Claims
C and D, the Petition has not demonstrated that the 20 16 Permit fails to include applicab le
requirements or is inconsistent with part 70. Therefore, the Petitioner has not demonstrated in
Claim E that the title V permit is "not ... in compliance with applicable requirements" or the
requirements of part 70. 40 C.F.R. § 70.8(c)(l); see 42 U.S.C. § 766 1d(b)(2); 40 C.F. R.
§ 70.8(d).
For the foregoi ng reasons, the EPA denies the Petitioner's request for an obj ection on this claim.

V.

CONCLUSION

For the reasons set forth above and pursuant to CAA§ 505(b)(2) and 40 C.F.R. § 70.8(d), I
hereby deny the Petition as described above.

Dated:

OCT 16 2017
E. Scott Pruitt,
Administrator.

77

The Petitioner c laims that UDAQ was required by law to "substantive ly respond" to the Petitioner's comme nts by
pointing to Utah Adm in. Code R307-4 I 5-7i. T his provision details the public participation requirements for
UDAQ' s issuance of t itle V operating pe rmits. However, the Petition does not incl ude any legal a na lys is of thi s
provision to demonstrate that UDAQ was required to "substantively respond" to the Petitioner's comments. T he
EPA notes that while thi s provision requires UDAQ to provide notice to the public and affected states, R307-4 I 57i( I )-(3), and to " keep a record of the commenters and a lso of the iss ues raised during the public participation
process," R307-4 I 5-7 i(5), th is prov ision does not appear to requ ire UDAQ to "substantive ly respond" to such
comments or issues ra ised.
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